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SUPREME COURT
9 OF THE STATE OF WASHINGTON
10
11 JOHN R. SCANNELL, ,
12 Lawyer, Bar No. 31035 No. 200, 737-6
13 v LAWYER’S RESPONSE TO
vs. ASSOCIATION’S PETITION FOR
14 INTERIM SUSPENSION
STATE OF WASHINGTON,

15|  WASHINGTON STATE BAR
ASSOCIATION, SCOTT BUSBY
WASHINGTON STATE BAR

17| ASSOCIATION DISCIPLINARY
COMMITTEE, BOARD MEMBERS

18] ANDERSON, BAHN, BARNES, CENA,
COPPINGER-CARTER, GREENWICH,

~~ DECLARATORY JUDGMENT — ————~—— — —

20l “UREFIA, and all members of the Disciplinary ~ |

- CROSS PETITION FOR DISMISSAL
ON GROUNDS OF
PROSECUTORIAL MISCONDUCT,
REMOVAL OF DISCIPLINARY
BOARD FROM POSITIONS FOR
JUDICIAL MISCONDUCT, WRIT OF
PROHIBITION, MANDAMUS, ’
INJUNCTION, COMPLAINT FOR _

|7 Boardin both their individual and official
21| capacity, and all disciplinary counsel in both
their individual and official capacity.

22 Defendant
23
24 Herald, read the accusation!' said the King.
25 On this the White Rabbit blew three blasts on the trumpet, and then unrolled the parchment
26 scroll, and read as follows:--
27 The Queen of Hearts, she made some tarts, FILED AS
All on a summer day: ATTACHMENT TO EMAIL
281 -~ _ _TheKnave of Hearts, he stole =~

those tarts, And took them quite away!
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“Consider your verdict,' the King said to the jury.
Not yet, not yet!' the Rabbit hastily interrupted. *There's a great deal to come before that!
Lewis Caroll, Chapter 11, Alice in Wonderland

The Washington State Bar Association has petitioned this court for the removal of the
above named attorney under ELC 7.2.(a)(2). The Association purports to claim that the attorney,
by filing for protective orders for unconstitutional subpoenas and complaining about the
Disciplinary Board’s refusal to properly handle these motions, has committed misconduct
requiring disbarment and immediate suspension. As the cross petition submitted herein
demonstrates, the board is taking this unprecedent action to cover for fheir own misconduct, and
that of the Disciplinary Counsel in this case, Scott Busby.

The lawyer cited above demands that this proceeding be dismissed as well as all charges
aséociéted with it. He charges that n‘qultiple-counts of éppéarariée of fairhess violatviovns,v éx parte
contacts between hearing officer, a previous hearing officer, the disciplinary review committee

that returned the charges, the disciplinary review committee, the chairman of a disciplinary

review committee, and the disciplinary committee as a whole have rendered further proceedings = - -

-|[ - useless and-void.=He-further contends-that the hearing officer-lacked-jurisdiction-to hear these== = =-=====

~—-charges;-as-the underlying-action-is-an-attempt-to enforce=a-subpoena; which e Suprefiie Court —

has declared through the ELC and the Civil Rules cannot be enforced because there is a pending
motion to terminate that has not been ruled upon.. ‘He has been denied due process at every turn,
because of an unprecedented power grab by Disciplinary Counsel in which he claims to have the
power of a one man grand jury, a concept unheard of in the history of the United States.
Through misuse of what Disciplinary Counsel calls “pre-charging subpoenas” he hopes to set a
dangerous precedent which could lead to a police state in the United States of America. The

hearing officer and Disciplinary Board supported this harassment, knowing full well that it was

‘| taken'in retaliafion for the lawyer’s previous grievances against the bar and representation of
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3
Paul King, by imposing sanctions -and making findings that are without precedent before the
Disciplinary Board and the Washington State Supreme Court.
6 STATEMENT OF FACTS
7 The lawyer stands accused, according to counts 2 and 4 of this action of filing frivolous
8 motions, failing to attend depositions and failing to provide information as required the Rules of
’ Professional Conduct. At the heart of the issue is whether ELC 5.5 allows Disciplinary Counsel
10 to conduct depositions without giving notice to anyone but the witness. The Supreme Court has
H already ruled in State v. Miles, 156 P.3d 864, 160 Wash.2d 236 (Wash. 04/26/2007) that such a
12 subpoena lacks the force of law, yet for some unexplained reason, both the Disciplinary Counsel
13 and the hearing examiner ignore this ruling and contend that the lawyer should be suspended for
14 attempting to quash a subpoena that lacks the force of law.
5 Before Octobef 18, 2005, the lawyer Was servéd with two sﬁbpoénas ducés tec‘um
16 requiring him to appear for a deposition pursuant to ELC 5.5 (Exhibit A-413, A414). One
17 subpoena was issued pursuant to WSBA file No. 05-00312, which concerns the lawyer’s client
18 Paul Matthew’s'. The other was issued pursuant to WSBA file No. 00873, which concerns one
Tif.lfg“ = KurtRahrigh- == - =-oe e e e e e e e e e
20 “The second subpoenasought all documents relating to Kurt Rahrig and/or Kurt Rahrig —
21 - ¥. Alcatel USA Marketing Inc. et al, including e-mails (Ex. A-414 p. 4-5).
22 The deposition commenced on November 1, 2005, but was suspended when the lawyer
23 made a demand pursuant to CR 30(d) that the deposition be suspended to permit him to file a
24 motion to terminate or limit the scope of the examination. (Ex. A-416. 5:13-23, 6:1-3). The
25 motion was made after the following exchange:
26
27
o~ _28||_ _'ExhibitA-413,P. 23 — - .
? Exhibit A-413, P. 4,5
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3
Q. And you understand that failure of a lawyer to cooperate fully and promptly
with an investigation may constitute grounds for discipline under the Rules for
5 Enforcement of Lawyer Conduct?
A. Yes.
6 Q. And finally, you understand that you may not assert the attorney/client
7 privilege or other prohibitions on revealing your client’s confidences or secrets as
a ground for refusing to provide information during the course of an investigation
8 under Rule 5.4 of the Rules for Enforcement of Lawyer Conduct?
A. Subject to 5.4(b), which states that nothing in these rules waives or requires
9 waiver of any lawyer’s own privilege or other protection as client against the
10 disclosure of confidences or secrets.
Q. That’s correct. And you are looking at 5.4(b) and you are referring to the
11 provision regarding your own confidences or secrets, but that is you as client
rather than you as attorney? '
12 A. That’s not the way I interpret it.
13 Q. Tell me how you interpret it.

A. At this point in time I’m going to move under ELC 5.5 which refers to Civil
14 Rule 30, Civil Rule 30(d). I’m going to bring a motion to terminate this examination
with respect to both subpoenas that were issued to me; one in the Rahrig case, that’ s 05-
15] 00873 and also under 05-00312 which involves Paul Matthew’s.

Q. And you --

16 A. I’'m going to make a demand under Civil Rule 30(d) that the taking of the
deposition shall be suspended for the time necessary to make a motion for an order, and
I’m going to be making a motion for under — for both subpoenas. Hopefully it will be
18l finished by the end of the day. Ex. A-416,p. 5, 1. 13 through p. 6, L. 25)

19f  Ignoring lawyer s demand to terminate the deposmon ‘Mr Busby attempted to continue:

20 Q.. Okay, Well,_Lmtend to.continue w1th the deposmon today,l\dr Scannell and .
you can chose how you wish to proceed, but I think the subpoenas are validly

21 issued and I intend to proceed.

22 As to the subpoena, it appears that another attorney, Paul King, is the target of the

23 investigation regarding Kurt Rahrig (CP 13, Exhibit B). The lawyer has represented Mr. King
24 before the Washington State Bar Association and in a subsequent appeal to the Washington State
25 Supreme Court (currently being litigated). (In re: King No. 7370).

26 Mr. Rahrig appears to be claiming that Mr. King engaged in the unauthorized practice of
27

law by participating in a case in Federal Court in Virginia while suspended from the State Bar in

-~~~ 28~ Washington (CP13,BxX;B:9-14), —~ ~~ - oo
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It is unclear whether or not Mr. Rahrig is alleging that the lawyer engaged in any
misconduct. The lawyer maintains in his response (Ex. A-411) that he was never consulted
regarding the Rahrig matter. He additionally maintains that he is not a partner of Mr. King, and
did not associate on the case with Mr. King. All parties agree that the lawyer and Mr. Rahrig
only met briefly on one or two occasions, that the lawyer never performed any legal services for
Mr. Rahrig, and that the lawyer never agreed to represent Mr. Rahrig. (CP 13, Ex. B, Ex. A-411,
Dec 1 Tr. 82,1.10-13, Tr. 84. L. 13-25, Tr. 116, 1.8, t0 117, 1. 8.)

A motion to limit the scope of the deposition concerning Mr. Rahrig was made earlier,
when the lawyer-complained among other things, that the WSBA lacked jurisdiction to
investigate a grievance concern'ing alleged representation of a client in Virginia, and that the
deposition was designed to elicit privileged attorney client information that had not been waived
by Mr. King. (Ex. 417). The Chairman of the Diséiﬁliri;fy wBﬂoarbd,- purporting to have sbfne kind
of authority to rule on the motion, denied the motion without giving reasons for his decision.
(Ex.. A-421) i

Acting upon the “order” issued by the previous Chair of the Disciplinary Counsel,

Disciplinary Counsel issued another subpoena to Scannell, this time not giving notice toMr- - — ~~ -~ — =

King:

After Mr. Busby rescheduled the deposition, Scannell requested proof of service that Mr.
King was notified of the deposition (Exhibit 433, p. 4, 1. 9). Disciplinary Counsel apparently
takes the position that he is not bound by CR 30 with respect to notifying parties to the taking of
a deposition.( Ex. 433, p. 4, 1. 16, 17)

Another motion for protective order was filed. (Ex. 434) This time Gail McMonagle
issued an “order” on behalf of the Bar.(Ex. 439). Scannell complained through a motion for

reconsideration that she did not have authority but his motion was denied with another “order.”

(Ex. A-441, A-446).. - ) ' - S
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—|-removed the hearing officer, and appointed himself as hearing officer. (CR 16.00,17,00) This-——

So far the lawyer has been unsuccessful in obtaining copies of the minutes of the Bar
Association Disciplinary Committee minutes to shed any light on how Ms. Mcmonagle asserts
her authority. (Dec. 3 Tr. P. 136, 1. 7-11).

On June 11, 2007, James M. Danielson issued an order appointing Mary Wechsler as a '
hearing officer. (CR 5.00) This was served on John Scannell by mail on June 11, 2007..(CR
5.00) On June 15, 2007, John Scannell filed a Motion to Disqualify the Hearing Officer, the
Chief Hearing Officer, the Chairman of the Disciplinary Committee, and the Disciplinary
Committee as a whole for cause.(CR 7.00). On June 21, 2007, he filed a motion to disqualify the
hearing officer without cause by mailing it to the James M. Danielson and serving it on the
WSBA offices and the Offices of Mary H. Weschler. (CR 10.00)

Disciplinary Counsel filed a response claiming that the request to disqualify for cause -
was rendered moot by ﬁ.ling the requést to remove withéut certuréer. » It was sérved on lawyer
Scannell by mail on June 25, 2007. (CR 14.00)

Without waiting for a response from the lawyer explaining why the request did not render

the previous motion moot, the Chief Hearing Officer, on the very same day, June 25, 2007,

|~ ‘was served onthelawyer when it was dropped inthe mail-on-June 25;2007.(CR 16.00;17.00)
On July 6, 2007, the lawyer appealed the decision of the hearing officer appointing himself as
well as brought a motion to disqualify the hearing officer, the Chair of the Disciplinary Board,
and the entire Disciplinary Board for cause. (CR 18.00, CR 19.00). He also brought a motion to
request the removal of the hearing officer without cause.(CR 20.00). On July 10, 2007, the Chief
Hearing Officer denied the motion to remove the hearing officer for Cause.

On July 24, 2007, the lawyer appealed the Chief Hearing Officer’s order not
disqualifying himself for cause. (CR 28). This motion was denied on September 26, 2007, by

- the Chairman of the Disciplinary Committee along with all other motions and appeals including
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204 motion to-set the hearing date:(CR 38.00) respondent responded to the motion. (CR 40.00)

21
22
23
24
25
26
27

.. 28

the motion to disqualify the hearing officer without cause (CR 33.00). By this time, any
decisions by members of the Disciplinary Board were improper because they had been having ex
parte with the Disciplinary Counsel. In a related Superior Court action filed in conjunction with
this case, the entire Disciplinary Committee hired joint counsel with a hearing officer that has
heard the same issues that were heard in this case. Since the ELC provides that the decision to
disqualify a hearing officer rests with the Chief Hearing Officer, The Chief Hearing Officer later
removed himself as hearing officer. (CR 35.00).

Timothy Parker of Carney Badley Spellman was then appointed as hearing officer by the
Chief Hearing Officer, who had already removed himself from the case.(CR 36.00). On July
16th, 2008, Mr. Parker called a telephone hearing on short notice for the purpose of discussing a
trial date. (CR 42.00) At this hearing, the parties could not agree on a trial date. Over the
respondent laWyer’s objection, the heéring officer ordered the hearing held on December 1,
2008. The charged lawyer specifically requested that the hearing officer follow the ELC rules

and allow motions to be filed so the issue could be addressed properly. The hearing officer

- refused and set the hearing for December 1-5 and 8-10, 2008.

Disciplinary Counsel, realizing that the charged lawyer was correct, immediately fileda

However, on July 30 2008, the ordered the matter to hearing based upon his earlier oral ruling,
without considering arguments of either counsel.(CR 42.00)

On September 16, 2008, the lawyer brought a motion to disqualify the hearing officer, the
chair of the Disciplinary Board and the Disciplinary Board as a whole for cause.(CR 49.00) He
also brought a Motion for Discovery pursuant to ELC 10.11 that sought not only documents
related to the issues raised by Disciplinary Counsel, but various issues raised in his answer (CR

50.00). In his Answer to the Charges filed on June 22, 2007, the lawyer alleged various
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Gregoire in 2000 as well as his representation of Paul King which followed. (CR 9.00) In the
> Gregoire grievance, the lawyer claimed that Christine Gregoire had not provided sufficient
6 oversight to Janet Capps when Ms. Capps failed to file a notice of appeal which cost taxpayers
7 $17 million. The answer alleged that at the time the Ms. Gregoire grievance was filed, Loretta
8 Lamb, the supervisor of Ms. Capps and direct subordinate Ms. Gregoire, was chairman of the
? disciplinary board. The lawyer alleged that Loretta Lamb was able to use her position on the
10 board to get the board to retaliate against Mr. King and the lawyer. In his discovery he requested
1 all documents from the Gregoire grievance file as well documents from Paul King’s file and his
12 own file concerning the discipline that occurred over the past few years. He also sought emails
13 not covered by attorney client privilege from Disciplinary Counsel concerning Paul King and
14 John Scannell for this period of time. (CR 50. 00) Fmally, he sought access to mlnutes from the
15 Disciplinary Board concerning this period of time. After a response was filed, the hearing
16 officer issued an order on October 8, 2008, which granted discovery on documents that were
17 covered by the charges made by Disciplinary Counsel, but denied documents concerning his
18 request for information on Gregoire, Paul King’s other grievances, the e-mails, and minutes from
o 413 . the Dlscmlmary Board (CR 55 00 64. 00) - _A;:AA:,—:;::;_.-:;—::::;:::;:::;;—f
s O November-3;2008, Disciplinary Courisel” b’rolrg‘ht'a“m'otlorr requesting Scott Busbybe — ——
21 allowed to continue as advocate for the Disciplinary Counsel’s office. (CR 67.00). On
22 November 10, 2008, Disciplinary Counsel made a demand under ELC 10.13(c) for all documents
23 in the possession of the plaintiff concerning Rahrig, as well as all e-mail’s concerning him. (CR
24 72.00). On November 17, 2008, the lawyer brought a motion to compel and a motion for
25 continuance concerning the Associations failure to provide him with discovery. The lawyer
26 brought a motion for continuance in order to respond to the demand for e-mails on November 20
27 2008. (CR 81.00)
28 L
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4 A hearing was held on December 1, 2, 3, 4 of 2008 and a transcript was made of the
> hearing. On December 2, 2008, the hearing officer issued an order allowing the discovery under
6 ELC 10.11.(CR 100.00, CR 101.00). After briefing and a Motion to Disqualify the entire Board
7 for Misconduct (CR 137.00), the hearing officer issued Findings of Fact and Conclusions of Law
8 on February 3, 2009. (CR 106.00, CR 108.00, CR 110.00, CR 121.00)
? Neither party appealed the decision of the hearing examiner as the Disciplinary Board
10 reviews a recommendation of suspension automatically. After briefing, (CR 125.00, CR 130.00,
H CR 135.00), the undersigned lawyer filed a motion to disqualify the entire board based upon
12 misconduct CR 137.00, CR 144.00). In their initial finding the board ignored the motion to
13 disqualify and simply upheld the hearing examiner’s recitation of the facts concluding the lawyer
14 should be disbarred iﬁstead of suspended for two years.(CR 142
P OPPOSITION TO THE DISCIPLINARY BOARD’S ADOPTED STATEMENT OF
16 FACTS AND CONCLUSIONS OF LAW THAT WERE FOUND BY THE HEARING
17 EXAMINER:
18 ERRORS IN FINDINGS OF FACT
19 1.1.1 The heétring ofﬁcer misstated the origiﬁal rcharge. The original charge is
-;;:;:—:26 : ‘%‘famb‘igubus“’as? to-what-the- Tawyer ‘was charged with: =The-original charge did not state-whether ~ —~ —~  — — °
- _2; | the Ia;v;/;r_v;a; cA:h_a;g;cI ‘W‘lt;l ‘fa-ilgn_g‘tc: (;b-taAir; ; \:vr_it;e;l*cc;m;_e;; c:r‘ pArt;vAid;r;g—a-ﬁ_Jli c_li;cio_sL-lr; ;; -
2 both. In this regard it was deficient in that it did not provide the lawyer with reasonable notice
sl 8 to what was being charged.
24 Findings 1.1.4 and 1.15 are not supported by the record. The record indicates that the
25 interests of Paul Matthew’s, Stacy Matthew’s, and the undersigned were all aligned at all stages
26 of the litigation. There is no evidence that shows that any of these interests “might” have been
27 compromised by joint representation. Disciplinary Counsel points tq In re Disciplinary
5| rosseding of Marshall, 160 W24 317, 157 /34 859 (2007) for te dea that only apotential
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4 conflict, need arise for the disclosure to be made in writing. That decision was not decided until
> 2007 which was long after the conduct in question and was not a unanimous decision. The
6 Marshall decision has never been clarified to distinguish how probable a potential conflict must
7 be before it riseé to the level of a violation of the RPC. RPC 1.7(a)(2) states there must be a
8 “significant risk” that the representation will be materially limited. There was no evidence of
? “significant risk” in this litigation.
10 Marshall is distinguishable from the case at bar. There, the court decided that the claims
1 of the parties were different even though they shared the broad goal of stoppiﬁg discrimination.
12 Here, there is no evidence that the individual goals of the Matthews deviated at all during the
13 litigation, other than the speculation testimony of a later counsel’. In addition, in Marshall, there
14 was a finding that there was no disclosure by the counsel. Here there is abundant uncontroverted
15 evidence that disclosure was made, and that disclosure was approved after thé fact‘by a suberior
16 court judge. *
I {7 ____ _ _There is no support for 1.1.6. Since an oral disclosure was made, there is no evidence that
18 any potential harm came to either the justice system nor the Matthews.
i :19 _____The undersigned objects to finding 1.2.3. ELC 5.3(c) allows the undersignedtomakea = |
A tequest fordeferral-and the record (specifically p- 82-85; December 3,2008) shows & legitimate ———~— ——
21 reason how an investigation could compromise the rights of the parties.
22 There is no support in the record for the conclusion of 1.2.5 and for 1.2.6. The record
23 (Ex 416) shows that the deposition was terminated due to Mr. Busby’s insistence on continuing
24 the questioning in the Rahrig matter, not because of the Matthews matter. Therefore, at the time
25 the Matthews motion was filed, the deposition had already been delayed. There is nothing in the
26
27| Undersigned properly objected to speculations of the defense attorney at p. 156, 1. 23 to p. 157; 1. 5; p. 158, 1. 20,
to p. 159, 1. 3 and re-raises them here. !
e 2,P.89,1.12-18,P.95,17-10,P. 97,1 417 Dec. 3, P. 146, 115, P.148, 1.2, Dec. 4,p. 48, 113-17
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record that suggested that the motion delayed it further for any significant period of time. The
3 iecord shows that once a ruling was made, however illegitimate it was, the deposition was
6 allowed to take place. |
7 The finding of 1.3.3 is objected to. The record (Page 6 of Exhibit 416) clearly
8 demonstrates that Mr. Busby was asserting that the undersigned had no right to assert attorney
? client privilege on behalf of Mr. King. A reasonable conclusion of this was that Mr. Busby was
10 conducting the deposition for that very purpose. Since Mr. Scannell represented Mr. King on
i issues before the bar, he had a legitimate reason for seeking a motion to terminate. Furthermore,
12 the undersigned denies that that motion was ruled upon as there is no authority for the
13 proposition that the chairman of the disciplinary board can unilaterally act on behalf of the board
14 as a whole when charges have not been filed.
15 The finding df 1.3.4is objecteci to als thé reas‘f)iisbrrfcrirrder'nanding witness feés was not
16 frivolous. Disciplinary Counsel claims that witness fees required in “civil cases” in RCW
"] 2.40.020 are not applicable because ELC 10.14(s) states that hearing officer should be guidedin
. their evidéntiary and proceduralrules by the principle that disciplinary proceedings are neither -~~~ =~ =~~~ i
_ Ji_mll_gf __civil nor criminal but are suit generis... hearings. But the subpoena issued under ELC5.5ismot_ .. _ .
20 ~being issued for a disciplinary proceeding under ELC 107 No hearing officer has beenappointed ™~~~ ~~~ ~~
21 and no charges were filed. ELC 5.5 refers to CR 30 as the procedure for féllowing in conducting
22 a deposition. ELC 30(a) in turn states that a subpoena should be served és in CR 4.5.
23 Significantly, CR 45(d) refers to RCW 5.56.010 as a basis as to how subpoenas are issued for
24 trial. RCW 5.56.10 states as follows:
» Any person may be compelled to attend as a witness before any court of record,
26 judge, commissioner, or referee, in any civil action or proceeding in this state. No
27 such person shall be compelled t.o attend as a Wiiness in any civil action or
. proceeding unless the fees be paid or tendered him which are allowed by law for 3
28| oneday'sattendance as a witness and for traveling to and returning from theplace
where he is required to attend, together with any allowance for meals and lodging
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- only delay in the proceeding was caused by Disciplinary Counsel’s delay in paying the $12. By

theretofore fixed as specified herein: PROVIDED, That such fees be demanded
by any witness residing within the same county where such court of record, judge,
commissioner, or referee is located, or within twenty miles of the place where
such court is located, at the time of service of the subpoena: PROVIDED
FURTHER, That a party desiring the attendance of a witness residing outside of
the county in which such action or proceeding is pending, or more than twenty
miles of the place where such court is located, shall apply ex parte to such court,
or to the judge, commissioner, referee or clerk thereof, who, if such application be
granted and a subpoena issued, shall fix without notice an allowance for meals
and lodging, if any to be allowed, together with necessary travel expenses, and the
amounts so fixed shall be endorsed upon the subpoena and tendered to such
witness at the time of the service of the subpoena: PROVIDED FURTHER, That
the court shall fix and allow at or after trial such additional amounts for meals,
lodging and travel as it may deem reasonable for the attendance of such witness

Ironically, the revisor’s note to RCW 2.40 cites Title 5 as the basis for compensating
witnesses in depositions. So it appears that the Supreme Court, when it crafted ELC 5.5, may
have intended the deposition to be a “civil proceeding” as opposed to a sui generis hearing when
it referred to CR 30 as to how the deposition should be conducted. Significantly ELC 5.5(b)
states that subpoenas must be served as in “civil cases”, which in turn is the exact language of

S RCW 2400200 - — — -

- Iftheintent of the Disciplinary Board was to waive the $12 filing fee so as to avoida

. -_ﬁdelay,:then,,why_no.t,pay;the_$,l,2~:,immediatelywor~aifterva.vshort:delayﬁas;wasﬁdone.befo,re?:lﬂhe i SRS

paying the $12 he has waived any grounds for the present complaint. The court in Hawkinson v.
Conniff, 53 Wn.2d 454, 334 P.2d 540 (1959) described the voluntary payment rule as “a
universally recognized rule that money voluntarily paid under a claim of right to the payment
and with knowledge by the payor of the facts upon which the claim is based cannot be recovered
on the ground that the claim was illegal or there was no liability to pay in the first instance.”
Finally, in Washington, it has long been held that a disbarment proceeding is a civil and

not a criminal one. In re Jett, 108 P.2d 635, 6 Wash.2d 724. In re Little, 40 Wash.2d 421, 244
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P.2d 255. As the law only distinguishes between civil and criminal with respect to the payment
of witness fees, the former is the one applicable. |

The issue of witness fees in a bar proceeding has not been ruled upon yet by our Supreme
Court. The lawyer should not be penalized for raising an issue of first impression that has
probable or even possible merit.

The finding of 1.3.5 is objected to for reasons argued later in this brief.

The finding of 1.3.6 is objected to as nothing in the record indicateé that the disciplinary
board ever ruled on the motion.

The finding of 1.3.7 is objected to as nothing in the record indicates that the disciplinary
board ever ruled on the motion.

The finding of 1.3. 9 is objected to as nothmg in the record indicates that the disciplinary
board ever ruled on the motion.

The finding of 1.3.10 is objected to on the grounds that it is meaningless with respect to
_ the computer search. The record clearly shows that the lawyer made a good faith effort tosearch. = _

- his computer and that none of the emails significantly contributed to the record. Given the state

__oftoday’s s technology, it is doubtful that any lawyer could say for certainty that he could produce . .

ertain case, especially ana ttorney who hasover 250,000 emailsin his ~

~ “every email on
mailbox.

This finding ignores the time distance between ELC 5(b) request and the ELC 10.13(c)
demand. The ELC 5(b) request was made in October of 2005. The ELC 10.13 demand was
made in November of 2008, over 3 years later. If Disciplinary Counsel had limited the 10.13
demand to that requested in 2005, it would have been much easier to respond to. As it is, the

hearing examiner is retroactively sanctioning lawyer for not recognizing that a demand made

four years ago would become more onerous in the future.
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_is neither dishonest, nor selfish. _

“an attorney for two years at the time he -was retained, with Vefyr'l'i"cﬂ'e experience in criminal ~ - -

Finally, there is no support for 1.4. Respondent’s conduct of refusing to cooperate with
an unconstitutional subpoena that lacked force of law, did not delay the investigation at all. It
was the unwillingness of disciplinary counsel to notify the targets of the subpoena, as well as the
abject refusal of the disciplinary board to rule on his motions that led to the delay.

ERRORS IN CONCLUSIONS OF LAW

The undersigned objects to Conclusions of Law 2.1, 2.2, and 2.3 for the aforementioned
reasons. The undersigned objects to Conclusion of Law 2.4, on the grounds that he was denied
discovery which would have shown that he is being treated far differently than other attorneys
charged with similar conduct. He was also denied discovery that would have shown more
clearly the link between the actions of disciplinary counsel and the grievance against Gregoire.

ERRORS IN AGGRAVATING FACTORS
Undersigned disagrees with 2.8.2. Under the facts of fhis case, he was refuéing tov

cooperate with an unconstitutional subpoena in order to protect his client Mr. King., That motive

Undersigned disagrees with 2.8.5. Paul Matthew’s and Stacy Matthew’s are not victims.

_ Undersigned disagrees with 2.8.6 with respect to the Matthews grievance. Hewasonly |

defense.

ERRORS IN MITIGATING FACTORS
2.10. Under ABA 9.32 (b) there is an absence of a selfish or dishonest motive.
2.11. Under ABA 9.32(d) there was a good faith and timely effort to have written disclosures

made, once he was notified of the problem by a Superior Court Judge.

OBJECTIONS TO CERTAIN FINDINGS ALLEGED IN DISCIPLINARY COUNSEL’S

- — = STATEMENT OF FACTS. - — — — —— — — - -— = T
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“usedas a basis for'the finding by the board. " —~ ~~

The attorney objects to all proposed findings that were not found by the hearing examiner
and the Disciplinary Board as they are based upon credibility findings that were never made by
the court below. These include the following.

Page two second paragraph, where the Disciplinary Counsel concluded.

“At the same time, Mr. Matthew’s worked in respondent’s office on the understanding
that the work he did there would offset legal fees. The terms of this transaction, including the
rate at which Mr. Matthew’s would offset his legal fees, were never reduced to writing.”

This proposed finding is irrelevant as it relates to a violation that was never charged.

Page 4, line 3 until page 5, line 1 should be stricken. This involves another theory that
was never charged nor found.

Page 5, line 8-10, is a finding not made and disputed.

| Page 6, lines 14-17, as these ﬁndingé Were not made, disputed, and incorrect as to the
record. |
Page 6, lines 18 to page 7, line 3. These are proposed findings that were not made, lifted - _ _

out of context, and not used as a basis for the finding by the Disciplinary Board.

__Page 7, lines 7-15 as these are proposed.findings that were not made, disputed, and not . .. ... . .

Page 8, line 1-3 as this proposed findings was not made, irrelevant, and not used as a
basis for the finding by the board.
\ Page 8, lines 9-10 as this proposed finding was not made, based on remarks lifted out of
context and not used as a basis for the finding by the board.

Page 8, line 17, to p. 9, line 7 as these findings are irrelevant, based upon remarks lifted

out of context and not used as a basis for the finding by the board.
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" number of actions that should have been heard by the disciplinary board, and his motions were

~ misconduct by having ex parte contacts with the Disciplinary Counsel.

Page 9, lines 9 to page 13, line 12, as these findings are relevant only to the conspiracy
charge that was dismissed by the hearing examiner, and likewise was never adopted by.the
Disciplinary Board.

Page 14, lines 1-3 as this proposed finding was not made and is not relevant to the
charges sustained by the Disciplinary Board.

Page 14, lines 14-18 as this is a misstatement of the finding of fact that was actually
made.

Page 20, lines 2 through 18 as these were not listed as a basis for the Board’s action and

are in dispute as to relevance.
" ARGUMENT

1. THE LAWYER HAS BEEN DENIED DUE PROCESS AND HIS RIGHT TO A FAIR
AND IMPARTIAL TRIBUNAL BECAUSE OF MISCONDUCT OCCURRING BEFORE
THE TRIAL.

- The laWyer contends that instant proceedings have become a sham. He has filed a

short-circuited by the chairman of the Disciplinary Board, who herself has engaged in

At the heart of the dispute is the contention of Disciplinary Counsel to demand
oppressive depositions and make oppressive discovery requests, without any showing of good

cause whatsoever. On the flip side, Disciplinary Counsel has been able to convince the hearing

-examiner and the Disciplinary Board, that the lawyer is entitled to absolutely no meaningful

discovery that would demonstrate he is subjected to disparate treatment in retaliation for
bringing charges against the governor, and by implication, the chairman of the disciplinary

committee, who misused her position to engage in misconduct on behalf of herself and the

_governor. L
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The lawyer was subjected to unprecedented discovery demands before the hearing took
place that are unheard of in the American judicial system. First, Disciplinary Counsel was
allowed to take depositions without notifying anyone. Then just days before trial, Disciplinary
Counsel made the unprecedented demand that the lawyer search individually through over
250,000 emails that occurred over a four year period to produce every single one that could
possibly be related to this action. When the lawyer made a good faith effort to produce the
emails in question (none of whlich were relevant to anything), but explained the obvious, that he
could not guarantee that every one had been produced, the hearing examiner made an
unprecedented ruling that somehow the lawyer should have been able to assure that every email
was produced, because a subpoena had been issued over 4 years ago that somehow put him on
notice that this demand would be made in the future. This ludicrous ruling demonstrotes that the
hearing examiner himself is part and parcel of the same hafassmeht and retaliation that ‘the

lawyer has been subjected to.

A ,Mearzwhilgithe,lawy_er, has been denied the most basic of discovery that he should have
RUE -been-entitled to as a member of the bar association. He has been-denied accessto the minutes of = - -
_ the disciplinary board and denied access to related public ,ﬁles,_in,this,,case, under the ludicrous .

- ~theory-that such a request-was “oppressive” Incredibly, the hearing ofﬁcer’aﬁd'Discipli‘nary T

Board upheld fhese objections.

The lawyer has also attempted to have three hearing officers, the Chief Disciplinary
Officer, the Chairman of the Disciplinary Board and the Disciplinary Board as a whole, removed
for cause because they were witnesses. The lawyer’s attempt to have the Chief Hearing
examiner removed from the proceedings was to have been ruled upon by the chairman of the
Disciplinary Board under ELC 10.2(b)(3). But the chairman of the disciplinary board was also

expected to be called as a witness and should not have been allowed to rule on the motion for the

- Chief Hearing Examiner at the time the motion was filed in June of 1997. In addition, inthe =~
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summer of 1997, after the motion was filed, she had apparent ex parte contacts with Disciplinary
Counsel by hiring joint counsel with Disciplinary Counsel, and then declared in her answer,
apparently filed in conjunction with Disciplinary Counsel, that all the lawyer’s motions were
“without basis in law or fact”. Afterhe ruled on the issue in September on 2007, there was no
explanation on the record giving reasons for her apparent ex parte contacts with Disciplinary
Counsel. Under these circumstances, there was not even a minimum of appeérance of fairness
and her decisions including a decision on a hearing examiner over which she had no jurisdiction,
should be considered void. Similarly, the same holds true for the rest of the Disciplinary Board.
Nowhere, have these individuals explained either ex parte contacts nor the appearance of ex
-parte contacts with the Disciplinary Counsel on a case that is pending before them.

Without a valid ruling on the Chief Hearing Examiner’s status, his decision to appoint
Parker in the Spring of 2008, should likewise be considered void. In addition, there is the

additional issue of whether the Chief Hearing Examiner, after determining that he was

_unqualified to serve as hearing officer, should be allowed to continue on in the proéeedings as.

‘Chief hearing officer.

2. NEITHER DISCIPLINARY COUNSEL, THE HEARING OFFICER, NOR THE
DISCIPLINARY BOARD HAVE JUSTIFIED THE EXTREME SANCTIONS IN THIS

CASE.

-~ Inarecent case, the Washington State Supreme Court ruled that disbarment is usually
only appropriate in certain cases:

Disbarment is the most severe sanction. We have historically reserved disbarment

for grievous acts of ethical misconduct. Disbarment has generally been applied to

four categories of misconduct: (1) the commission of a felony of moral turpitude,

In re Disciplinary Proceeding Against Day, 162 Wn.2d 527, 173 P.3d 915

(2007) (first degree child molestation); In re Disciplinary Proceeding Against

Stroh, 97 Wn.2d 289, 644 P.2d 1161 (1982) (tampering with a witness); In re

Disbarment of Barnett, 35 Wn.2d 191, 211 P.2d 714 (1949) (bartering

narcotics);*fn28 (2) forgery, fraud, giving false testimony and knowing .
misrepresentations to a tribunal, In re Burtch, 162 Wn.2d at 896; In re |
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3
4 Disciplinary Proceeding Against Whitney, 155 Wn.2d 451, 120 P.3d 550
(2005); In re Guarnero, 152 Wn.2d 51; In re Disciplinary Proceeding Against
5 Whitt, 149 Wn.2d 707, 72 P.3d 173 (2003); In re Disciplinary Proceeding
6 Against Miller, 149 Wn.2d 262, 66 P.3d 1069 (2003);*fn29 (3) misappropriation
of client funds, In re Schwimmer, 153 Wn.2d 752; In re Disciplinary
7 Proceeding Against VanDerbeek, 153 Wn.2d 64, 101 P.3d 88 (2004);*fn30 and,
(4) extreme lack of diligence, In re Disciplinary Proceeding Against Anschell,
8 149 Wn.2d 484, 69 P.3d 844 (2003).*fn31 It would be unusual, perhaps
unprecedented, to disbar a lawyer who does not have a disciplinary history for
9 misconduct involving a single client in a single proceeding for conduct that lasted
10 approximately two months unless it fell within one of these categories. In re
Disciplinary Proceeding Against Eugster, No. 200, 209 P.3d 435, 166 Wash.2d
11 293 (Wash. 06/11/2009)
12
3 Without a recommendation of disbarment, the petition filed by Disciplinary Counsel
” would have no basis, as he is proceeding under ELC 7.2(a)(2).
s It should be clear from the arguments raised in this petition, that none of the above
s categories of misconduct even remotely apply in this case. It should be equally clear, that since
7 the Bar has so far departed from the findings of Eugster, that their motive in bringing the
e 18 - - ultimate sanction should be presumed-to be retaliation and harassment for objecting to theirown - - - - -
T f19  unethical conduct.  © -
20 ) o o o f
o1 In count 1, Disciplinary Counsel, the hearing officer and the Disciplinary Board charge
- that the lawyer violated RPC 1.7(b) because (1) he did not disclose material facts including an
’3 explanation of the implications of the risks involved in common representation and (2) and
” obtain his clients consent in writing.
’s Disciplinary Counsel’s sole evidence that the first element was violated was the
o testimony of Paul Matthew’s. In his questioning, Mr. Busby simply asked if Mr. Matthew’s
- remembered the elements that Disciplinary Counsel thought should be disclosed. What he
- conveniently overlooked is that it is undisputed that both Mr. And Mrs. Matthew’s were
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2
3
4 questioned by Judge Comstock in detail as to what the judge thought was appropriate disclosure.
3 After this questioning, the judge was satisfied that that appropriate disclosures had been made.
6 What both the hearing officer, Disciplinary Counsel fail to recognize is the quality of the
7 evidence against the lawyer. Mr. Matthew’s readily conceded under cross examination that he
8 could not remember what disclosures were or were not made because of the length of time that
? had transpired. This is hardly enough to establish by a clear preponderance of evidence that Mr.
10 Matthew’s has controverted the testimony of the lawyer that full disclosure was made and this
H disclosure was in fact approved by a Superior Court judge after extensive questioning. There is
k2 no substantial evidence in the record supporting this finding.
13 Although the undersigned attorney concedes that, as a matter of caution, he should have
14 made these disclosures in writings, the fact that he did not, does not automatically translate into a
= bar violation for which he should be disciplined. RPC 1.7 (B) requires disclosure in writing if
16 there is a “concurrent conflict of interest”. See RPC 1.7(a). A concurrent conflict of interest is
o }7 __ defined as either (1) the representation of one client will be directly adverse to another clientor ~ e
-===-=181- “(2) there is a “significant risk” thaf that the representation of one or more clienfs willbe ~~ =~~~ "7 7 77777
,1 ? materially limited by the lawyer’s responsibilities to another client, a former client or a third
-20 person or by the personal interest of the lawyer. -
21 Disciplinary Counsel appears to argue that, as a matter of law, there is always a
22 concurrent conflict of interest between two criminal defendants. However, the Model Rules he
23 refers to, only speak of a “potential conflict of interest” not a “concurrent conflict of interest”.
24 The “potential conflict of interest” is not the law in Washington, only a “concurrent conflict of
250 interest”. In Washington, there has to be either representation “will be directly adverse”, or a
26
27 ;
-~~~ — 28| > The lawyer admitted that-subsequent to this incident-he-makes such-disclosures about “potential”-conflicts of -~ -~ —— - — -~ — -~ - ——
interest to clients in writing..
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“significant risk™ that the representation “will be niaterially limited”. Disciplinary counsel has
presented no evidence that either of these last two conditions took place.

This court heard detailed testimony from both the prosecutor and the undersigned lawyer
as to how the negotiations transpired. Neither testified that therg was any attempt to get Mr.
Matthews a lighter sentence at the expense of Mrs. Matthew’s. The uncontroverted testimony of
the lawyer was that Mrs. Matthew pleaded guilty because of the quality of evidence against her,
not because there was an effort to get a lighter sentence for Mr. Matthew’s. The testimony of
the two defendants as to what had transpired was the same. There was no evidence that the goals
of the defendants were not the same. There was no evidence that Mr. and Mrs. Matthew’s had
confidential information that they needed kept from each other. There was no evidence that one
client attempted to shift blame to the other. There was no evidence that either Mr. or Mrs.
Matthew’s had a different fheory ofrthe case. Theré was ho evidence that there were inconsistent

defenses presented. There was no testimony that there were discrepancies between the testimony

= “was colored-by his interest in the°contingency award. In fact, the only part of the agreement that” = =
affected the contingency award was the Alfred plea, which the prosecutor credibly testified she
* had no interest in'withholding. In fact, the Alfred plea was there for the asking. -
Therefore there was no evidence that the lawyer’s financial interest in the litigation
affected in any way the outcomé of this case or even if there was a significant risk that it would.
In fact, there is no evidence at all that a conflict of interest ever arose on civil litigation, because
the interests of Paul and Stacey Matthew’s and John Scannell were the same. No one receive
any money unless the case was won.
The Rules of Professional Conduct speak to “significant risk” not just a “potential.” The

fact that the rules in Washington are different from the Model rules is significant. Presumably, if

~ the Washington Supreme Court would have wanted the issue to be only “potential”, they would ~~~~~ ~
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have chosen that language. Not only is there no “clear preponderance of evidence” that a
significant risk existed at the time of this concurrent litigation, there is no evidence at all of any
risk occurred at any time.

The undersigned attorney testified that he has, as both an attorney and as a non-attorney
participated in numerous legal actions where potential risks were not outlined in writing, some
involving very pres.tigious law firms. This suggests that if this is to be the standard, then the
rules should be drafted differently. The cases cited by the disciplinary authority are not helpful

in this regard. In both In re Disciplinary Proceeding against Haverson, 140 Wn.2d 475, 486,

998 P.2d 833 (2000) and In re Disciplinary Proceeding against Egger, 152 Wn.2d 393, 411,
98 P.3d 477 (2004), the conflicts of interests cited were either actual conflicts of interest, or ':
conflicts where there was an actual significant risk that was much greater than the potential cited
in the case at bar. - ” |

Likewise, a search of all published cases involving RPC 1.7(b) have been looked at by

the undersigned attorney.®. All cases either involved actual conflicts of interest or a “significant

maintains the high morals of the profession. In re Discipline of Little, 40 Wn.2d 421, 430, 244

S See In re Disciplinary Proceeding Against Holcomb, No. 200, 173 P.3d 898, 162 Wash.2d
563 (Wash. 12/20/2007) In re Disciplinary Proceeding Against McKean, 148 Wash.2d 849,
64 P.3d 1226 (Wash. 03/06/2003). In re Disciplinary Proceeding Against Marshall, No. 200,
157 P.3d 859, 160 Wash.2d 317 In re Disciplinary Proceeding Against Dennis O. McMullen,
127 Wash. 2d 150, 896 P.2d 1281 (Wa. 06/29/1995) In re Disciplinary Proceeding Against
Ivan D. Johnson, 118 Wash. 2d 693, 826 P.2d 186 (Wa. 03/19/1992)
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P.2d 255 (1952). This presumption is only rebutted when facts are proved beyond a clear

preponderance of the evidence. In re Disciplinary Proceedings Against Allotta, 109 Wn.2d

787, 792, 748 P.2d 628 (1988). The high court has a constitutional obligation to ensure no
attorney is unduly deprived of his property or libérty interests in his professional license. Bang

Nguyen v. Dep't of Health, 144 Wn.2d 516, 522 n.4, 29 P.2d 689 (2001) ("[A] professional

license represents a property interest to which due process protections apply."). Challenged
findings of facts must be supported by substantial evidence, which incorporate this heightened

burden of proof. In i'e Disciplinary Proceedings Against Poole, 156 Wn.2d 196, 209, 125 P.3d

954 (2006). Nevertheless these findings cannot be conclusory, but must set forth specific facts
demonstrating a clear violation of the Rules of Professional Conduct. Id.

Disciplinary counsel does not propose a finding that shows how the interests of Stéce_y
Matthew’s, Paul Matthew’s, or Scannell conﬂictedvin any Way or how there waé a “significant
risk” that “materially limited the representation.” The Washington State Supreme Court has
found conflicts when an attorney represents a party ‘with opposite interests to a client, a third

- ~party, or himself. See In re Disciplinary Proceeding Against McKean, supra; Eriks v

Denver, 118 Wn.2d 451, 460, 824 P.2d 1207 (1992). But here the interests of Paul Matthew’s, _

-~ Stacey Matthew’s, and John Scannell were alligned. - There is-absolutely no eviderice that Paul = -
Matthew’s, or Stacey Matthew’s had any different ideas on how the case should proceed or that
there was any risk that the representation was compromised. In fact, the evidence demonstrates
that the decision by the defendants to hire the defendant was a good decision which paid off
because they were able to obtain advice that would not have been obtained through a public
defender. They hired Mr. Scannell to protect their interests in another lawsuit, and he was able
to do so through thc; use of the Alfred plea. For this he should be praised, not condemned.

With respect to the issue as to whether a violation of this count would be detrimental to

the integrity and standing of the bar and the administration of justice, as well as contrary to the
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4 public interest, there is absolutely no evidence that it does. The undersigned attorney testified

3 that he has since made written conflict statements to cases where multiple representation exists

6 so a violation here should not be used as a basis for immediate suspension.

7 Count 2

8 Of the multiplicity of arguments advanced by Disciplinary Counsel as to why the lawyer

’ impeded the Matthews investigation, the hearing examiner and Di'scipﬁnary Board found only
10 two. In doing so, the hearing officer rejected Disciplinary Counsel’s arguments that he impeded
1 the investigation by not giving answers fhe disciplinary counsel wanted. This is further evidence
12 of improper motive. As to the hearing examiner and Disciplinary Board findings, the lawyerv
13 responds as follows.
14 1. The alleged frivolous deferral request.
15 Disciplinary Coﬁnsél and the hearing ofﬁcér vclaim that the deferral request was
1.6 “frivolous.” However, the undersigned attorney credibly testified that the two cases in question
17 were closely related to each other as well as Scannell’s representation because King was

E—— étt“erﬁprtihg tousea default j"uwdgmevni-iﬁ the“ ﬁrstés;;g;t;a;h the 'pro_cééds; ﬁém' ;che sec—or-ldr case B
] He also testified that there was a race between the two to obtain the money and that it was
20 decided by a matter of minutes. His reason for delaying the investigation was simply to prevent
21 the bar association from interfering from this litigation by inadvertently disclosing information
22 that would either hinder or aid one of the parties, or worse, causing a potential conflict of interest
23 becoming an actual conflict of interest, which would have required the attorney to withdraw
24 from representing both clients. Since Scannell represented Mr. King on numerous other cases
25 and because he represented Mr. Matthew’s significant wage claim, to problems created by
26 withdrawing from those cases would have been monumental for all parties.
27 -Also, this court should take judicial notice of the treatment of the undersigned attorney as
28 I S

~ compared to Gregoire. There was far less reason to grant Gregoire a deferral on two of the three
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charges than in this case. Yet Gregoire was able to get an indefinite deferral which prevented
any meaningful investigation until this day. According to a sworn declaration submitted by the
undersigned attorney, there aren’t even any files left as they have been destroyed. So in one
case, a powerful political figure was able to request a deferral and avoid any investigation at all.
In the instant case, a deferral request that was clearly more substantive has become a reason for
disbarment. If the undersigned counsel is irﬁmediately suspended for actions the governor
likewise committed to avoid investigation at all, would be detrimental to the integrity and
standing of the bar and the administration of justice, as well as contrary to the public interest.

2. The alleged frivolous motion to terminate.

The lawyer replied to a subpoena, which Disciplinary Counsel claims is legal under ELC
5.5, by filing a motion to terminate the deposition under ELC 5.5 and CR 30(d).

The hearing officer makes a finding that the objections were “frivolous” without stating
which of Disciplinary arguments were sustained. Therefore the lawyer will respond to all

arguments raised by Disciplinary Counsel.

.28

* First, Disciplinary Counsel faults the undersigned by not objecting to the subpoena

 before the day of the depoéition. However, as explained by the undersigned at triai,,there are 1o

provisions in the ELC to file a protective order for an ELC 5.5 deposition under CR 26(c). As
Disciplinary Counsel himself will argue, the Civil rules do not come into play until charges have
been brought under ELC 10.1(a). Since this is a precharging deposition the only way to contest
a deposition brought under ELC 5.5 is to file a motion to terminate the deposition on the day of
the deposition pursuant to CR 30(d). So Disciplinary Counsel appears to contend by simply
bringing a motion under CR 30(d), the only method available, one is guilty of violating the Rules
of Professional Conduct. This argument is absurd on its face.

Then, Disciplinary Counsel appears to argue that by disagreeing with the Disciplinary

- Counsel’s view of what is oppressive, one is guilty of misconduct by converting that -
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disagreement into a motion to terminate the deposition. In other words, it is up to the
Disciplinary Counsel to determine what is oppressive, and if he determines the it is not, then the
undersigned is guilty of a bar violation for challenging Disciplinary Counsels viewpoint. If this .
7 . . . -
type of finding is used to suspend the undersigned, this would give immense power to
Disciplinary Counsel to crush a legitimate defense to a bar complaint. This would be detrimental
to the integrity and standing of the bar and the administration of justice, as well as contrary to the
10 .
public interest.
11 . . . '
The subpoena was oppressive on its face. It made the ludicrous demand that the
12 . Y . .
undersigned produce documents that Disciplinary Counsel knew did not exist.
13 . - . .
Next, the subpoena was designed to harass the plaintiff over issues that are ludicrous on
14 e N , . : :
their face. Neither the disciplinary review committee nor the hearing officer made any kind of
15 . T . . '
finding that Disciplinary Counsel’s theory that someone occasionally working on a computer
16 . C . . . . .
: translates into a bar violation. There is no case law in Washington which supports the contention
17 . . . . . .
that a transaction such as this, (informally having a client work on computers) is a “business ;
. i
: transaction.” Past cases involving business transactions do not involve transactions even
191 o ' e
~ remotely similar to the one at issue here.’
20 i _ i N _ ]
Without support in case law, one is left to search-for possibly analogousrulings. The - : -
21 o : L : |
RPC governing gifts does not forbid attorneys from accepting gifts from clients. RPC 1.8(c). In
22 '
23
24
7. Attorney obtaining interest in a $192,000 Certificate of Deposit is a business transaction._In re Disciplinary
25 Proceeding Against Miller, 149 Wash.2d 262, 66 P.3d 1069 (Wash. 04/24/2003). Attorney obtaining two loans
totaling $40,000 is a business transaction. In re Disciplinary Proceeding Against Dennis O. McMullen, 127
26 Wash. 2d 150, 896 P.2d 1281 (Wa. 06/29/1995) $25,000 loan is a business transaction. In re Disciplinary
Proceeding Against Paul G. Gillingham, 126 Wash: 2d 454, 896 P.2d 656 (Wa. 06/08/1995). $20,000 loan is a
27 business transaction. In re Disciplinary Proceeding Against Ivan D. Johnson, 118 Wash. 2d 693, 826 P.2d 186 |
(Wa. 03/19/1992). Attorney Withdrawing $11,128.25 from a trust account to form a company with a client is a I
- — ———— 28|~ —business transaction. In-re DisciplinaryProceeding Against McKean;148-Wash-2d 849;-64 P-3d- 1226 (Wash: — — — — — —— --— ————=

03/06/2003).
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3

4 re Disciplinary Proceeding Against Paul G. Gillingham, 126 Wash. 2d 454, 896 P.2d 656

> (Wa. 06/08/1995).

6 Finally, since the facts in the Matthew case was largely undisputed, neither the hearing

7 officer nor the Disciplinary Counsel, nor the Disciplinary Board have explained why a

8 deposition was even necessary. Disciplinary Counsel claims that the fact that the deposition

? only lasted 65 minutes proves that it was not oppressive. What he leaves out is what valuable
10 information did he glean from this supposed necessary deposition? The answer was nothing.
H The facts in this case were not in dispute. It does not take 65 minutes to determine the non-
12 existence of two documents you have been told do not exist. It does not take a deposition to
13 determine that someone who volunteers to work on a computer is not a “business transaction” of
14 the type contemplated by the RPC’s as least with respect to how it has been interpreted in the
15 past. If there was some kind of valuable information that was obtained during this rrieéningless
16 deposition, then what was it? Significantly,-Mr. Busby did not enter the deposition into
17 evidence. That speaks volumes on how necessary it was.
19 As Vbeférrer, Discripjli_nar'y CQunéel charrg,e‘dv mirs‘co,nduct that wa§ apparently not used by the

AA&Z’Q— %«ﬂearmg—'bﬁ(amlnerias -a-basis for sustaining the charge: Failure-to file-a prompt response will not

21 be addressed as it was not sustained by the hearing officer. |
22 1. Failure to Comply with a discovery request
23 In this allegation, the Disciplinary Counsel failed to comply with a discovery request by
24 announcing he was bringing a motion to terminate the deposition. As argued earlier, this is the
25 only valid method for challenging the deposition.
26 It is the contention of the lawyer that ELC 5.5 is not a blanket authorization for
27 disciplinary counsel to engage in a fishing e'xpedition. It is also not authorization for |
28 S

| Disciplinary Counsel to obtain attorney client privileged information from an attorney whois =~
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3
representing another attorney before the bar association. By failing to disclose what violation

3 was being investigated, and by claiming the Disciplinary Counsel could not claim attorney client

o1 privilege, Disciplinary Counsel gave full indication that this was simply another attempt to

7 harass the lawyer, as he had also done on the Matthews grievance.

8 2. The alleged frivolous motion.

? Disciplinary Counsel and the hearing officer fault the lawyer because he could cite no
10 authority for challenging the scope of an ELC 5.5 deposition. The undersigned argues that it is
1 impossible to cite authority for such a proposition because there has been no litigation defining
12 what the valid scope of an ELC 5.5 deposition®.
3 Disciplinary Counsel apparently argues that there is no limit. There does not have to be
14 any charges defined, so presumably the scope of the deposition is unlimited. It is up to the
15 deponent to guess what the deposition might be aboﬁf, and therefore, it is permissible for
16 disciplinary counsel to engage in a fishing expedition to question the deponent as to whatever
17 disciplinary counsel may be curious about. However, he has cited no authority that such a

e 1% _ _deposition is allowed under our judicial system. -~ _ .
19 | _ In adrditio;l,,t}{e natur:e,of the questidning,indica;fed that Mr; Busby had every intention of
———20 —forcing the deponent to reveal attorney client information in his representation of Mr. King. The —
21 hearing officer made a finding that there was an “assumption” by the lawyer that questioning
22 would involve another attorney who had not been notified. It is hard to conceive how the
23 questioning would not involve King, when the very nature of the charge is that fhe lawyer aided
24 Mr. King in the practice of law.
25 All of these issues are important onés and involve issues of first impression that have yet
26 to be decided by the Washington State Supreme Court. To immediately suspend an attorney who
27
28

¥ ELC 5.5 has only been in existence since October 1, 2002.
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19(

has attempt to challenge this power grab would be detrimental to the integrity and standing of the

bar and the administration of justice, as well as contrary to the public interest.

4,5,6,7.8 The alleged willful disobedience of an order, failure to comply with

discovery, and frivolous objection

Disciplinary Counsel then argues that the Respondent’s first motion was denied citing Ex '
421. But exhibit 421 was signed by the chairman of the Disciplinary Board without consulting
the rest of the board. Disciplinary Counsel has cited no authority as to why the chair of the
disciplinary board has authority to rule on this motion.

Based upon his conversations with Mr. King, Scannell requested proof of service that
King Was notified of the deposition. Ex 433, p. 4, Disciplinary Counsel apparently takes the
position that he is not bound by CR 30 with respect to notifying parties to the taking of a
deposition. He has never been able to expia’iri why tlﬁs does not violate State v. Miles.

Acting upon the “order” issued by the preVious Chair of the Disciplinary Counsel,

Disciplinary Counsel issued another subpoena to Scannell, this time not giving notice to Mr.

_ King. Another motion for protective order was filed: This time Gail McMonagle issued an

_ “order” on behalf of the Bar. Scannell complaihed, tlilv‘_dugh,a;mbtion, for reconsideration that she

21
22
23
24
25
26
27

28

20

- did not-have-authority but his motion was denied with-another~order.” -Scannell and Mr. King -

have since filed suit challenging the legality of the orders issued by the Chairs of the
Disciplinary Committee as well as the constitutionality of conducting depositions without giving
notice to the targets of the investigation. This suit was recently dismissed by the Washington
State Supreme Court without a finding on the merits. The Court of Appeals and Supreme Court
ruled that the Superior Court did not have jurisdiction to hear the dispute. Supreme Court No.
83205-6, Court of Appeals No. 60623-9-1 However, neither Disciplinary Counsel, the hearing

officer, nor the Disciplinary Board itself has ever been-able to address the issue of how the
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3
4 Disciplinary Chair can act on behalf of the Board, when there is no authority under the rules or
> in published precedents.
6 Disciplinary Counsel’s actions of taking depositions without providing notice to anyone
7 violate both the federal and state constitution as well as the civil rules. First, since Disciplinary
8 Counsel provides no notice of the deposition, there is no way for anyone that has standing to
2 protest the scope of the deposition. CR 3_0(h)(2)(3)(4) give the parties the right to object and
10 instruct the witness not to answer if the taking of the deposition becomes oppressive. Here, Mr.
H Busby, avoids this requirement by not letting the parties attend, thus giving him the power to
[2 oppress and harass with impunity and without due process.
13 Disciplinary Counsel attempts to evade these due process requirements by claiming that
14 somehow Mr. King and Scannell are not “parties.” By doing so, he ignores the phrase “to the |
15 éxtent poésible, CR 30 or 3‘1 applies to depositions under this rule.” Furthermore, if Disciplinary ‘
16 Counsel were correct, there would be nothing to prevent him from issuing subpoenas for j‘
17 whatever reason he wanted, even if it meant denying rights guaranteed under the federal or state
'8 constitution. It is well established that when a statute is subject to two interpretations, one
, 19  constitutional and the other unéonstitutional,,the court will preéijinelthc legislature intended a
—20 meaning consistent with the constitutionality of its enactment."Ireffry v. Taylor, 67 Wash. 2d =
2 487,408 P.2d 269 (1965); Martin v. Aleinikoff, 63 Wash. 2d 842, 389 P.2d 422 (1964). The ‘
22 same principle should hold true for the civil rules.
23 Secondly, by not notifying the parties of the deposition, Disciplinary Counsel denies
24 them the right to cross examine the witnesses. It is axiomatic that the right to call and examine
25 witnesses is fundamental to the due process reqvuired by the Fourteenth Amendment and by
26 Article I Section 3 of the Washington Constitution. Flory v. Dept. of Motor Vehicles, (1974)
27 84 Wash. 2d. 568, 571, 527 P. 2d. 1318 citing Goldberg v. Kelly, (1970) 397 U. S. 254, 25 L. : W
28] — ;

‘Ed. 2d. 287,90 S. Ct. 1011, the minimum requirements of a due process hearing include the right
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to confront adverse witnesses, to present evidence, and to representation by counsel. Goldberg
at 397 U.S. 268 found:
... and an effective opportunity to defend by confronting any adverse witnesses and by
presenting his own arguments and evidence orally.

As it is similar to the language of the Sixth Amendment, “confronting adverse witnesses”

clearly means to cross exam such witnesses in the presence of the trier of fact. Please see

Crawford v. Washington, (2004) 541 U.S. 36, 158 L. Ed. 2d. 177, 124 S. Ct. 1354.
“[P]resenting hié own . . . evidence orally” clearly means to call witnesses and to direct and cross
examine them in the presence of the trier of fact.

Absence of such opportunity to cross examine adverse witnesses and to present own
witnesses is fatal to the Constitutional adequacy of such procedures, Goldberg, at 397 U.S. 268.
Goldberg involved an administrative termination of welfare benefits.

Here, Disciplinary Counsel is insisting on the right to subpoena and examine witnesses

through power Qf'subpoena, without giving the respondent lawyers a similar right. By denying

them the right to cross examine, the deposition is one sided and biased.

~Here, Disciplinary Counsel went to a review committee with a one sided deposition of a

20

21
22
23
24
25
26
27

28

- potentially hostile witness;-(Mr. Maurin), without even providing counsel with all the exhibits; or

an opportunity to cross examine the witness. This has now subjected the undersigned to the
time and expense of a lengthy trial, without ever having the opportunity to cross examine or even
call the witness for-a deposition.

The undersigned also contends that holding depositions withbut notice violates the State
Constitution, even if these actions do not violate the Federal Constitution.

A party who seeks to establish that the state constitution provides greater protection than

the United States Constitution must engage in the six-factor analysis set forth in State v.

‘Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986). A party is relieved of performing a Gunwall
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3
analysis only when an analysis in a previous case has determined that a 'provision of the state
> constitution independently applies to a specific legal issue'. State v. Ladson, 138 Wn.2d 343,
6 348,979 P.2d 833 .
7 For the purposes of this response which is to show that immediate suspension should not
8 be taken, the undersigned attorney refers the court to its prior holding in State v. Miles reserving
? the right to make a full Gunwall analysis as well as a Federal analysis in his opening brief.
10 Under ELC 7.2(2), the undersigned lawyer must make an affirmative showing that his
1 continued practice of law will not be detrimental to the integrity and standing of the bar and the
12 administration of justice, as well as contrary to the public interest. Here the bar proposes to
3 disbar, not because of the underlying charges, but because they do not like the way he presents
14 his case and his exposure of misconduct by the Board. It is hard to see how this serves the
15 public interest. As can be seen from the attached declarétion, a significant portion of this
16 attorneys practice is serving the homeless community, who cannot obtain representation
17 elsewhere. How can this serve the public interest? ;
, 18 - As can be seen from these arguments, it would be detrimental to the integrity and A
19 . sﬁﬁdirig éf;he bér'and the administration ,ofjustiitc,,;:;,iasiﬂell as contrary to the public interest to
20 -immediately suspend the undersigned rcounselrrfdfééHalrléngiﬁg?a'nf.unconstitutional subpoena and -
21 for exposing misconduct by the Board itself..
22
23
24 CROSS PETITION
25 , ‘
COMES NOW, John Scannell, pro se, and respectfully prays the Court for a writ of
26 prohibition addressed to Scott Busby and all disciplinary counsel for the Washington State Bar
Z | Association, directing them to refrain from conducting secret depositions concerning J ohn T



2
3
4 Scannell without giving notice to him or his clients. This petition is based upon the attached
> declaration of the petitioner.
6 In the alternative, the petitioner seeks a writ of mandamus compelling Board Member
7 Stiles to properly process motions for protective order on pre-charging depositions by either
8 T C
forwarding them to the chief hearing officer of the disciplinary board or to the disciplinary
9 .
committee as a whole.
: In the alternative, the petitioner secks the court to review the decision of the disciplinary
11 . . o . . .
board in the event the court construes the decision of the Disciplinary Vice Chair as the decision
12
of the Disciplinary Board. The petitioner also seeks a declaratory judgment declaring ELC 5.5 to
1
3 be null and void.
14 . e . o
The petitioner also seeks an injunction preventing the Disciplinary Board from
conducting depositions pursuant to ELC 5.5 without giving notice.
16
The petitioner seeks an order, writ of prohibition, and/or injunction against the entire
7 disciplinary board in both their individual and official capacity from participating in any
8 grievance filed against John Scannell. , e , , R B
20 ’ o ___
— The petitioner seeks an order, writ of mandamus,-and/or injunction compelling the
21 . . . . .
Disciplinary Board to forward to a conflicts review officer any allegations of misconduct by the
22 " ‘
petitioner.
23 o
Petitioner declares as follows:
24
I. JURISDICTION, VENUE AND PARTIES
25 e . . e
1.1 This court has jurisdiction over the parties and the subject matter of this litigation :
26 .
pursuant to the fact that this case involves lawyer discipline, which the court has previously »
2 |
7 ruled is the exclusive jurisdiction of the Supreme Court and cannot be heard in Superior Court : ‘[
s\ I
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3
4 1.2 Petitioner, John Scannell (hereinafter referred to as “Petitioner”), is an attorney in
> King County, Washington. |
6 1.3 Respondent, Washington State Bar Association and the Washington State Bar
7 Association Disciplinary Committee are located at, and do business in, King County
8 Washington.
? 1.4 Respondent Scott Busby is a Disciplinary Counsel for the Washington State Bar
10 Association.
1 1.5 Respondent Stiles is the chair of the Disciplinary Board.
12 1.6 The other respondents are members of the Disciplinary Board.
3 FACTS
14 2.1. Petitioner realleges Paraéraphs 1.1 through 1.6 of this Complaint as if fully stated
15 herein.
16 2.1B. In 2001, the petitioner filed a grievance against Christine Gregoire, who is now the
17 governor of the State of Washmgton In this grlevance the petltloner charged that Ms Greg01re
- 118 | “was negllgent in supervnsmg,her subordmate Janet Capps who falled to file a notice of appeal mr | »
. 719 | a timely fashlon, which cost the taxpayers the right to have a $17 ml_lhon appeal heard. (See
, ,20 - Capps v. Gregoire, 115 Wash.App.-1006 (Wash.App.Div.1 01/13/2003) -
: 21 This case will hereinafter be referred to as the “Beckman case”. The Disciplinary Board
’ 22 at the time held a press conference claiming they were going to investigate Ms. Capps, ignoring
23 confidentiality rules which normally would have protected the subordinate. The petitioner filed
24 more gtievances against Ms. Gregoire on another case, unrelated to the Beckman case, where
. 25 she committed a similar violation. Ms. Gregoire requested and the Disciplinary Board granted,
26 an indefinite stay of the investigation of the grievance. Attached is a true and correct copies of
27 the correspondence between counsel and the Disciplinary Board.
280 I
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2.1C. Unbeknownst to the petitioner, the chairman of the disciplinary was Loretta Lamb
who was co-counsel and supervising attorney of Ms. Capps.

2.1D Immediately upon the ﬁlihg of the complaint, the Disciplinary Board and/or
Disciplinary Counsel began harassing the petitioner by making unjustified demands for records
and otherwise harassing him by investigating and charging for grievances that the Board
normally doesn’t care about. Eventually, ovér 30% of the petitioner’s practice was spent dealing
with unjustified investigations.

2.2 John Scannell is an attorney for Paul King, in actions before the Washington State
Bar Association Disciplinary Committee.

2.3 Scott Busby, a Disciplinary Counsel for the Washington State Bar Association has

conducted at least one pre-charging deposition investigating either the petitioner or his client

’ Paul King without notifying either of them of the depositions.

2.4 Scott Busby has attempted to conduct pre-charging depositions of John Scannell

without notifying Paul King, even though potential charges against Paul King were being

 investigated. Scott Busby has indicated that he would ask attorney client privileged information

and asserted that Scannell would not be able to assert at'tgme,y' client privilege. John Scannell

20
21
22
23
24
25
26
27

28

—has no way of determining whether Mr. King intended-to-waive-any-attorney client privileged -

communications and therefore needed Mr. King’s presence in order to answer questions. Scott
Busby has indicated by his interpretation of the rules that Mr. King is not entitled to notice and
therefore not entitled to attend the deposition. Thus the ELC became a defacto way for the bar
association to investigate attorneys who represent clients before the bar association, forcing them
to reveal attorney client privilege, and making it impossible for attorneys to get proper

representation before the Disciplinary Board.
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2.5 John Scannell attempted to file for protective orders on these depositions. The
motions were to have been considered under the ELC rules by either the chief hearing officer or i
the disciplinary committee as a whole. He has been denied this right on at least two occasions. ‘
2.5 The disciplinary chair has ruled on the latest motion herself instead of referring the
motions to the correct persons.
2.6 ELC 5.5, as presently interpreted by the defendants, is unconstitutional under both
the state and federal constitution, as it does not allow for due process to contest the validity of
the depositions.
2.7 ELC 5.5 as presently interpreted by the defendants is unconstitutional under Article I,
Section 7 of the Washington State Constitution.
2.8 The pre-charging subpoenas are void because they fail to state a claim for which
relief can be granted.
2.9. When the petitioner could not get the board to properly respond, he filed suit in
King County Superior Court.
o 210At thetlme ¥h§ sult wés ﬁled, rcflrgrfén;daﬁt BusBy had aifea& Vbegahr t§ rétéiié&é | 1 N o ; |

against the defendant by bringing charges over his motions for protective orders.

~7 7 7 2.11. Even though these charges were pending before the disciplinary board, the ~ ~ = "= - -7 =7 T 7T E
Disciplinary Board hired joint counsel with the prosecutor, who was defendant Busby.
2. 12. Without hearing from a single witness, or reading a single legal brief, the
Disciplinary Board unanimously concluded that the Petitioners grievances were without merit in
law or fact.
2.13 By having joint counsel with defendant Busby, the Disciplinary Board committed
misconduct by violating the constitutional rights of the petitioner in at least three ways. First by
having joint counsel they violated well established precedents forbidding a judge from having - 1

| joint counsel with an attorney who appears before them. Second, by arriving at a joint response
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|- "~~~ ~==CAUSE OF ACTION #1, DECLARATORY JUDGMENT

with the defendant Busby, they arrived at decisions by either having ex parte contacts, or the
appearance of ex parte conducts with an attorney that was appearing before them. Third, by
publicly declaring the petitioner’s grievances without mefit in law and fact they prejudged a case
that was pending before them.

2.14. When the petitioner filed numerous motions to disqualify because of the above
misconduct, the Disciplinary Board either ignored the motions or only gave them cursory
consideration, almost as an afterthought. At no point did they refer these grievances to the
conflicts review officer, even though it is a requirement of ELC 2.7.

2.15. In retaliation for the petitioner protesting the misconduct of the Disciplinary Board
and in retaliation for representing another attorney before the Disciplinary Board, the
Disciplinary Board has voted to disbar the petitioner, using standards that are unheard of in the
previous history of the Disciplinary Board. -

2.16 Meanwhile, the Disciplinary Board has refused to investigate Gregoire or her

subordinates in any meaningful fashion, instead destroying all files connected with the

grievance. - - oo I

3.1 Petitioner realleges Paragraphs 1.1 through 2.16 of this Complaint as if fully stated
herein.

3.2 The petitioner has been subject to unconstitutional depositions without due process
in violation of the Washington State Constitution and the United States Constitution. There is
the constant threat of cdntinuing to be subject to unconstitutional subpoenas

3.3 The petitioner has been subjected to unconstitutional invasions of his private affairs

under Article I Section 7, of the Washington State Constitution.- - - -

"~ 3.4 The petitioner has been subjected to subpoenas without authority of law.
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3.5 The petitioner has no other plain, speedy, or adequate remedy at law.
CAUSE OF ACTION #2, WRIT OF PROHIBITION

4.1 Petitioner realleges Paragraphs 1.1 through 3.5 of this Complaint as if fully stated

herein.
- 4.2 Scott Busby has been conducting secret depositions without notifying parties and

without adequate safeguards to protect attorney client privilege without due process.

4.3 Scott Busby has failed to join necessary parties in conducting pre-charging
depositions.

4.4 ELC 5.5 is unconstitutional as it does not allow for protective orders to contest the
validity of subpoenas because the parties are not given adequate notice.

4.5 ELC 5.5 is unconstitutional as it allows the Disciplinary Counsel to conduct
investigations which invade the private affairs.of the petitibner. |

_ 4.6 The petitioner has no other plain, speedy, or adequate remedy at law. _
CAUSE OF ACTION #3, WRIT OF MANDAMUS
| 51 i;@tifidner feélileigmcrswl;';ar:agrabrhé 1 1 fﬁrough 46 VQfA ‘tr}’:igigmplai‘ntrars if fully stated , |
herein. - | o ' , : E
© 7 5.2 Asaresult of the unlawful actions "ofdiscip’l‘iné{ry— chairthe petitioner hasbeen - - - - - - = -
denied his right to have his motion to terminate or limit a deposition heard as allowed by the
ELC 5.5(a) and CR 30.
5.3 The petitioner has no other plain, speedy, or adequate remedy at law.

CAUSE OF ACTION #4, PROTECTIVE ORDER UNDER ELC 5.5

6.1 Petitioner realleges Paragraphs 1.1 through 5.3 of this complaint as if fully stated

herein.
6.2 Petitioner seeks a protective order as allowed in ELC 5.5. )
- o - CAUSE OF ACTION #5 INJUNCTION |
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7.1 Petitioner realleges paragraphs 1.1 through 6.2 of this complaint as if fully stated

herein.

7.2 Scott Busby appears willing to conduct further deposition without due process.

7.3 The petitioner has no other plain, speedy, or adequate remedy at law.

CAUSE OF ACTION #6 WRIT OF PROHIBITION

8.1 The court should issue a writ ordering the defendants to refrain from conducting any

more investigations or hearings against the petitioner because of their past misconduct.

CAUSE OF ACTION #7 INJUNCTION

9.1 The petitioner is suffering from irreparable harm because of the willful and

deliberate misconduct by the defendants as above alleged as the Supreme Court has granted them

immunity from their misconduct. The petitioner will also be forced to participate in a lengthy.

and expensive trial without having the benefit of proper discovery..

7.3 The petitioner has no other plain, speedy, or adequate remedy at law.

'PRAYERFORRELIEF

8.1 Petitioner seeks a writ of prohibition ordering respondent, Scott Busby, to desist

. from conducting aforementioned depositions. .

8.2. Petitioner seeks a declaratory judgment declaring that ELC 5.5 is unconstitutional

and therefore is null and void.

8.3 In the alternative petitioner seek a mandamus ordering chairperson, Mr.. Stiles, to

process protective order motions properly.

8.4 Petitioner seeks a protective order requiring the Disciplinary Counsel to refrain from

conducting depositions without joining the affected parties to the action

8.5 Petitioner seeks an injunction barring the defendants from conducting pre-charging

~depositions pursuant to ELC 5.5
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8.6 Petitioner seeks and injunction preventing the Disciplinary Board or Disciplinary
Counsel as presently constituted from participating in any grievances filed against the petitioner
or conducting any hearings.

8.7 Petifioner seeks an injunction preventing the hearing examiner from conducting any
hearings.

Petitioner seeks any other relief the court may deem just and equitable.

DATED this 5th day of November, 2009.

/S/
John Scannell, pro se

Undersigned declares as follows. - e

therein and declare them to be true.

2. Attached are true and correct copies of the correspondence between the Board and 1
concerning my grievance against Christine Gregoire. Recently, when I requested copies of the
file for this grievance, I was told by Disciplinary Counsel, Linda Eide, that the files were
destroyed after 3 years and no longer exist.

3. Attached is a true and correct copy of the motion filed in Scannell et al v. King, King

County case No. 06-2-33100-1 SEA and was filed shortly after the defendants were served.
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2
3 .
4. The name of my firm is ActionLaw.net. Its primary location is in the International
3 District of downtown Seattle, although there are branch offices elsewhere that access the main
6 server. This firm performs work in the fields of labor law, civil rights, landlord tenant, traffic
7 tickets, and personal injury. At the present time, I am a sole practitioner with most of the cases
8
being contingency or flat fee. A significant proportion of my client is homeless, who come to
’ me because no other attorneys will take their cases. I fear that these clients will become
10 permanently disenfranchised if I am suspended, and therefore do not believe this disciplinary
11 '
action serves the public interest at all.
12 I certify under penalty of perjury under the laws of the State of Washington that the
13 o
foregoing is true and correct.
14
15 h
Dated November 5™, 2009.
16
17
18 e “John'Scannell =~
1l ~ ARGUMENT IN SUPPORT OF CROSS PETITION
22 A. THERE IS AN INHERENT CONFLICT OF INTEREST BETWEEN THE MEMBERS
23 OF THE DISCIPLINARY COMMITTEE AND THE RESPONDENT LAWYER DUE TO
THE EXISTENCE OF A PRE-EXISTING LAWSUIT.
24 :
Disciplinary Counsel may try and argue that the Disciplinary Committee may not have to
25
recuse because an automatic recusal cannot be had by the simple act of suing the judge, citing, as
26
he has in the past, United States v. Studley, 783 F.2d 934, 940-41 (9" cir. 19866); Ronwin v.
27 :
State Bar of Arizona, 686 F.2d 692, 701 (9th Cir. 1981), Hoover v. Ronwin, 466 U.S. 58, 104 5
o 28] N S

S.Ct. 1989, 80 L.Ed.2d 590 (1984); United States v. Grismore, 564 F.2d 929, 933 (10" Ciir,
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10
11
12

- “different result would occur if there wasa commingling of the prosecutorial function citing

1977), cert. Denied 435 U.S. 954 (1979). :United States v. Pryor, 960 F.2d 1,3 (1* Cir. 1977),

cert. Denied, 435 U.S. 954 (1978). However, this case is distinguishable from each of those suits
as the suit filed by the respondent lawyer was filed well before the conflicts of interests arose,
and the suit itself is a good faith attempt to resolve an unprecedented issue.

In addition, there are other reasons that distinguish this case from the above. By hiring
joint counsel with the prosecutor, and then prejudging the case on the basis of an investigation

conducted by the prosecutor, the disciplinary has shown bias in this case.

B. WHEN THE PROSECUTION OF THE RESPONDENT ATTORNEY BECOMES
INTERTWINED WITH THE INVESTIGATIVE AND ADJUDICATIVE FUNCTIONS
OF THE COURT, A DUE PROCESS AND/OR AN APPEARANCE OF FAIRNESS
VIOLATION HAS OCCURRED.

A leading case on this issue is Washington Medical Disciplinary Board v. Johnston,

29 Wash. App. 613, 630 P.2d 1354 (Wa.App. 06/23/1981), where it was held that if the

_prosecution became connected with the investigative and adjudicative roles of an agency, a due

process violation might result:

In contendmg that the Dlsmplmary Boardﬁvmlated due process Johnston argued that the R .;; };,;7 -

B of functlons accordmg to Johnston depnved hlnLoLaialr and lrnpamalhearmg See generally 3

K. Davis, Administrative Law § 18 (2d ed. 1980). !
In response the Disciplinary Board relied heavily, as did the Superior Court, on Withrow

v. Larkin, 421 U.S. 35, 43 L. Ed. 2d 712, 95 S. Ct. 1456 (1975), where the Supreme Court

upheld a Wisconsin statute concerning discipline of doctors even though the agency played both

an investigative and adjudicative function.
While conceding that combining the investigative an adjudicative function does not

necessarily lead to a due process violation, the Washington high.court in Johnston stated that a : : 4
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1
2
3
4 Huber Pontiac, Inc. v. Allphin, 431 F. Supp. 1168 (S.D. Ill. 1977), vacated on other grounds
> sub nom. Huber Pontiac, Inc. v. Whitler, 585 F.2d 817 (7th Cir. 1978). More importantly, the
6 court ruled that a violation of the appearance of fairness doctrine occurs.
7
We note initially that the appearance of fairness doctrine applies to proceedings
8 such as those conducted by the Disciplinary Board. Chicago, M., St. P. & P. R.R.
v. State Human Rights Comm'n, 87 Wash. 2d 802, 557 P.2d 307 (1976);
? Stockwell v. State Chiropractic Disciplinary Bd., 28 Wash. App. 295, 622 P.2d
10 910 (1981). The purpose of this doctrine was clearly enunciated many years ago:
11 The principle of impartiality, disinterestedness, and fairness on the part of the
judge is as old as the history of courts; in fact, the administration of justice
12 through the mediation of courts is based upon this principle. It is a fundamental
13 idea, running through and pervading the whole system of judicature, and it is the
popular acknowledgement of the inviolability of this principle which gives credit,
14 or even toleration, to decrees of judicial tribunals. Actions of courts which
disregard this safeguard to litigants would more appropriately be termed the
15 administration of injustice, and their proceedings would be as shocking to our
private sense of justice as they would be injurious to the public interest. The
16 learned and observant Lord Bacon well said that the virtue of a judge is seen in :
17 - making inequality equal, that he may plant his judgment as upon even ground. ‘
Caesar demanded that his wife should not only be virtuous, but beyond suspicion;
18~ and the state should not be any less exacting with its judicial officers, in whose -~
== - = - -keeping are placed not only the financial interests, but the-honor; the liberty and~ =~~~ =~ == -~ - -~
~ 19—~ the lives of its citizens, and it should see to it that the scales in which the rights of
sl - the cxt}z§§ are weighed should be nicely balanced, for, as was well said by Judge' L B -
-~~~ Bronson in People v. Suffolk Common Pleas, 18 Wend. 550: I .
21 "Next in importance to the duty of rendering a rlghteous judgment, is that of
doing it in such a manner as will beget no suspicion of the fairness and integrity
22 of the judge."
~ State ex rel. Barnard v. Board of Educ., 19 Wash. 8, 17, 52 P. 317 (1898).
23 Thus, even a mere suspicion of irregularity or an appearance of bias or prejudice
24 must be avoided. Chicago, M., St. P. & P. R.R. v. State Human Rights
Comm'n, supra at 809.
25 Applying the doctrine to this case, we are compelled to hold that a
disinterested person would be reasonably justified in thinking that partiality may
26 have existed. See Swift v. Island County, 87 Wash. 2d 348, 552 P.2d 175 (1976).
27 There is no real dispute that Board members were actively involved in
investigating the charges against Johnston. At the first hearing regarding the |
. _ 281 ____  suspension of Johnston's license, the chairman of the Board stated "thatthe Board
is quite thoroughly conversant with all the factors that have led up to this 1
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3
4 hearing." Board members, as noted above, had reviewed investigative reports
prepared by the staff of the Board and the letters of complaint from Drs. Mack
5 and Sandstrom. The formal charges against Johnston were issued over the name
of the secretary of the Board, who also sat as a Board member in the adjudication
6 of the charges. One member went so far as to discuss the case privately with a key
7 witness, Mack, prior to these proceedings. These same Board members ultimately
determined whether Johnston's license should be revoked. Although this
8 combination of the investigative and adjudicative functions, as discussed above,
does not amount to violation of due process, nevertheless, it allows the Board to
9 act as accuser and judge in the same proceedings. As the Supreme Court stated in
10 State ex rel. Beam v. Fulwiler, 76 Wash. 2d 313, 315-16, 456 P.2d 322 (1969):
Despite the integrity of the respective members of the commission, and
11 their undoubted desire to be objective in their appellate disposition of the matter,
it is highly unlikely, under the unusual circumstances prevailing, that the
12 respondent or anyone in a like situation could approach or leave a hearing
presided over by a tribunal so composed with any feeling that fairness and
13 impartiality inhered in the procedure. See also Loveland v. Leslie, 21 Wash
14 App. 84, 583 P.2d 664 (1978).
In addition to this combination of functions, an aspect of the Board's
15 proceedings which, we do not deem dispositive, yet worthy of comment, raises
the specter of unfairness. Throughout these proceedings the one assistant attorney
16 general assigned to the Board acted in a dual capacity as legal adviser to the
17 Board and prosecutor. Although this dual capacity is specifically authorized by
, RCW 18.72.040, we believe performance of the two roles by the same individual ‘
181 ~ “is‘inherently inconsistent and thus creates the poss1b111ty of dlsproportlonate LT T e
T | -7 influence with the Board.. - - - - Bttt it
s 9] - The Board's response to this issue is that the appearance of falrness BT S T e A T e
- - -+ - doctrine is not violated if due process is not violated. We do not believe, however, - - - - .= ... = -
o =20 ~ _that the broad language contained in the cases supports this argument. See Vache, , -4
21 Appearance of Fairness: Doctrine or Delusion, 13 Willamette L.J. 479, 487
(1977). Further, traditional due process analysis focuses on the possibility of i
22 actual bias or prejudice. See, e.g., Withrow v. Larkin, 421 U.S. 35,43 L. Ed. 2d ‘
712,95 S. Ct. 1456 (1975); Tumey v. Ohio, 273 U.S. 510, 71 L. Ed. 749, 47 S.
23 Ct. 437, 50 A.L.R. 1243 (1927); FTC v. Cement Inst., 333 U.S. 683, 92 L. Ed.
24 1010, 68 S. Ct. 793 (1948). The appearance of fairness doctrine, however, clearly
focuses on the possibility of the appearance of bias or prejudice. See
25 Narrowsview Preservation Ass'n v. Tacoma, 84 Wash. 2d 416, 526 P.2d 897
(1974); Chicago, M., St. P. & P. R.R. v. State Human Rights Comm'n, supra.
26 In conclusion, we feel compelled by our holding to discuss future
7 proceedings. By our decision we do not hold that all Disciplinary Board
o proceedings, as currently conducted, are invalid. We note that as presently .
28| enacted the statute governing the Disciplinary Board provides for the appointment
of pro tem members for the purpose of participating in disciplinary proceedings. ?
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3
4 RCW 18.72.135. As we read the current statute, the problems inherent when the
Board members who investigate charges are the same members who ultimately
5 act as decision makers can be avoided by the convening of separate panels to
6 investigate and adjudicate specific charges. Such a procedure is an alternative
method of eliminating the inconsistent nature of the assistant attorney general's
7 dual capacity, as he or she would be acting as adviser to one panel and prosecutor
to a separate panel.
8 We also wish to emphasize that by our decision we are not questioning the
ability of doctors to act in a quasijudicial capacity. Our review of the record,
9 which consists almost entirely of highly technical medical testimony, confirms the
10 wisdom of the legislature's decision to place responsibility for the discipline of
doctors on members of the medical profession. Clearly, fellow physicians have
11 the requisite expertise and experience to understand best the appropriate standards
' to which all doctors must adhere. Nor do we mean to impugn the integrity of the
12 Board members involved in this case. As we noted above, see footnote 9, supra,
13 our focus must be directed toward the appearance of impropriety; our remarks
should not be construed as implying that actual impropriety occurred.
14 Here, as argued earlier, there is an appearance of ex parte contacts between the hearing
15 examiner and the prosecutor, Mr. Busby, who have had joint representation with him in a
16 previous court hearing concerning the very issues that are before the Disciplinary Board now.
,17 This co-mingling of prosecutorial and adjudicative functions is even worse than in Johnston and
i,ii fl 8 _should now bewa}yowed to stanq 71§§cusa}172{nd(qgdlsmlssal 9’[: c@grg@ yyguld be the onl;/ remedy, o :
= - ilg ' 75f 751/16121‘[1011 of this magnltudef'fﬂ — e : :
-~ 20] S
-C.. THE APPEARANCE OF AN APPARENT EX PARTE CONTACTS BETWEEN
21} DISCIPLINARY COUNSEL, THE HEARING EXAMINER IN ANOTHER CASE, AND
INDIVIDUAL MEMBERS OF THE DISCIPLINARY COMMITTEE HAS TAINTED
22| THIS CASE TO THE POINT THAT DISMISSAL OF ALL CHARGES IS
23| WARRANTED.
24 While the rules allow for an appeal of a hearing examiner’s decision to a disciplinary
95 review committee, the existing conflicts of pre-existing lawsuits coupled by apparent ex parte
26| contacts between disciplinary counsel, members of the disciplinary committee, and a previous
27 hearing examiner through joint representation through the same attorney have rendered such an
; . E
pg| oppealimpossible. I U
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The hearing examiner involved in the previous lawsuit did not even address the issue of

same counsel in the previous litigation. Neither have individual members of the review
committee when they were assigned this case as well as another case that involves the attorney.
At a minimum, these decision-makers should have put on the record the nature of the
representation and the existence of any chinese walls. By not doing so, there now is a clear
presumption of ex parte contact that has not been addressed. Disciplinary counsel claims that

any litigant could sabotage his own prosecution ignores the simple remedy of having the Bar

easily resolved the issue.

The Disciplinary Board are acting as appellate judges in a matter that will could

eventually be reviewed by the Washington State Supreme Court. The respondent attorney
- contends that as-appellate judges they are subject to the Code of Judicial Conduct. The

followmg opmlons are relevant in determmlng the proprlety of havmg the D1501p1mary Board

an apparent ex parte contact that necessarily occurred when there was joint representation by the

appoint separate counsel for the hearing examiner and the Disciplinary Board which would have

,- havmg Jomt counsel W1th the dlSClplmary counsel el R

7 EthlcsAdVJsory Commlttee o *
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21 !
’ Question |
22 When an appellate judge has retained an attorney, should that judge recuse .
23 himself/herself when another member of that law firm appears in court even

though on a totally unrelated matter? Does it matter if the law firm is a large one,
24 located in a large metropolitan area? Would the same advice be given for cases

presently under consideration but not yet decided?
25 Does it make a difference if the property in question is the separate property of
26 the judge's spouse and there are other parties on the same side?

Answer
27 CJC Canon 3(C) provides that judicial officers should disqualify themselves in a

proceeding in which their impartiality might reasonably be questioned. g
28 ‘ _ _ . e



2

3

4 When an appellate court judge has retained an attorney, the appellate court judge
is required to disclose that relationship when a member of that law firm appears in

5 court on a totally unrelated matter and should recuse if there is any objection.

6 This is also true for cases which are presently under consideration but not yet
decided.

7 The size and location of the law firm, the fact that the property in question is the
separate property of the spouse and the number of parties on the same side does

8 not make any difference.

9 In the Superior Court case, the Disciplinary Board, along with hearing examiner

10| Schoggle have engaged Mr. Welden Bar counsel as their attorney. Mr. Busy practices with Mr.

11 Welden in the same firm. This is an automatic disqualification.
12 In addition since Mr. Busby has the same attorney for virtually the same issues the
13}  chances of exparte contact and also is a direct violation of CIC3).

14}  Opinion 89-13

15 Question
16 May a court commissioner hear any matters in which the attorney who represents
the commissioner in a lawsuit in the commissioner's personal capacity is
17 involved? May a court commissioner hear any matters in which the attorney for
the opposing counsel in the lawsuit against the commissioner is involved? May a o
18 court commissioner hear any matters in which the attorney is associated with . |
o 19 —— ———cither the commissioner's attorney or associated-with-opposing counsel?~—-~—————————————————
20f  —  Answer 3 B e -
21 CJC Canon 3(C) requires judges to disqualify themselves in a proceeding in
which their impartiality might reasonably be questioned. Therefore, a court
22 commissioner may not hear any matters which are not agreed (whether the same
23 be actively contested or any posture of default) in which the attorney who
represents the commissioner in a lawsuit in the commissioner's personal capacity
24 is involved or the opposing counsel in the lawsuit is involved. This restriction
shall apply while the lawsuit is pending or for a reasonable period of time after its
25 termination. The type of lawsuit is not relevant to the issue of disqualification.
The court commissioner may hear matters in which the attorney is associated with
26 either the commissioner's attorney or opposing counsel if 1) the commissioner
27 discloses on the record the relationship to the commissioner's attorney or
opposing counsel, 2) that attorney is not associated in any way with the -
.28 __ commissioner's lawsuit and the commissioner's attorney or opposing counsel have_ -
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3

4 not been involved in the matter before the commissioner, and 3) offers to recuse.
The commissioner may enter all agreed orders brought by the commissioner's

5 attorney, opposing counsel, or any of their associates.

6 In this case, a Hearing Examiner, Disciplinary Counsel and the Disciplinary Board

7{ together have engaged Mr. Welden as their counsel.

8 Further the following Canons impose a duty on Judges to disqualify themselves:

9| Cannons of Judicial Conduct

10f (D) Disqualification.

11 (1) Judges should disqualify themselves in a proceeding in which their impartiality might
reasonably be questioned, including but not limited to instances in which: .

12 (a) the judge has a personal bias or prejudice concerning a party, or personal
13 ' knowledge of disputed evidentiary facts concerning the proceeding.
14 In this case, the entire Disciplinary Board must disqualify themselves on the basis of this

151 rule alone. By having their counsel file an answer declaring the grievances of the undersigned
161 “frivolous”, the Board has demonstrated an incredible personal bias or prejudice concerning the

17{ party and have also apparently gained personal knowledge of disputed evidentiary facts

B f—-v.w._r;lrg_ ~—-eoncerning-the proeeeding:— ——— s e

-~ 19 —7T Hi?lfiﬁd?)fappearanée problem;was récfénﬂj{addr'essedﬂiﬁrln re Disciplinary -~ -~ — -~~~ - - — -

90| Proceeding Against Sanders, No. 200, 145 P.3d 1208, 159 Wash.2d 517 (Wash. 10/262006)

21 “Where a judge's decisions are tainted by even a mere suspicion of partiality, the

effect on the public's confidence can be debilitating. The canons of judicial
22 conduct should be viewed in broad fashion, and judges should err on the side of

caution.*fn11 Under Canon 3(D)(1), "[jJudges should disqualify themselves in a

23 proceeding in which their impartiality might reasonably be questioned."*fn12 In
74 Sherman,*fn13 the court found that where a trial judge "may have inadvertently
obtained information critical to a central issue on remand, . . . a reasonable person
25 might question his impartiality.” *fn14 The court set the test for determining
impartiality:
26 [In deciding recusal matters, actual prejudice is not the standard. The
27 [Commission] recognizes that where a trial judge's decisions are tainted by even a
mere suspicion of partiality, the effect on the public's confidence in our judicial
o 281 system _can be debilitating . . .. The test for determining whether the judge's . L S
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2
3
4 impartiality might reasonably be questioned is an objective test that assumes that
"a reasonable person knows and understands all the facts.” *fn15
5 This court in In re Disciplinary Proceeding Against Sanders *fn16 noted that the
6 interest of the State in maintaining and enforcing high standards of judicial
conduct under the auspices of Canon 1 is a compelling one. *fn17 In Sanders, this
7 court balanced that interest against Justice Sanders' First Amendment rights and
found that an independent basis for finding a violation of Canon 1 under those
8 circumstances was not possible. Justice Sanders argues that the language in
Canon 1 is hortatory and therefore cannot stand as an independent basis for a
9 violation of the Code of Judicial Conduct. In the instant case, Canon 1 sets the
10 conceptual framework under which Canon 2(A) operates. Canon 2(A) provides
the more specific restraint, to wit: "Judges should . . . act at all times in a manner
11 that promotes public confidence in the integrity and impartiality of the judiciary."
Under the circumstances of this case, Canon 1 taken in conjunction with Canon
12 2(A) provides a sufficiently specific basis to find a violation of the Code of
13 Judicial Conduct. Here, it was clear that there was a substantial basis and
expectation that Justice Sanders would be in contact with possible litigants who
14 had pending litigation before the court and that this contact would be viewed as
improper. *fn18 We concur with the Commission's finding that it was clearly
15 reasonable to question the impartiality of the justice under the circumstances of
this case. In re Disciplinary Proceeding Against Sanders, No. 200, 145 P.3d
16 1208, 159 Wash.2d 517 (Wash. 10/26/2006)
71 7 By having the same attorney represent both disciplinary counsel and the appellant
___ 8] Disciplinary Board, as well as a hearing examiner, the Board has presented an appearance thatit
”””” 19} s fashioning a joint defense with disciplinary counsel to the petition of the attorneys in the suit, —
——7720— '—}Ii—tfirsfvi'r'tua'l'ly?—fimposs'i'b'lel forffhc*aﬁorney*representiﬁ g*thc*h;egrinéofﬁcer;':di'scip'lin;ér"j counselgfiif — ‘
21} and the disciplinary board to fashion a joint defense without some type of communication ‘
]
22 occurring between them. This appearance cannot be cured disclosing the contents or nature of
231 the representation without breaking attorney-client privilege of other parties to the suit.
9 :
4 D. THIS CASE SHOULD BE DISMISSED ON THE BASIS OF PROSECUTORIAL
25 MISCONDUCT.
26 In addition to the apparent ex parte communications leading to preconceived bias on the
27|  part of the Disciplinary Board, there are other reasons indicating that prosecutorial misconduct :
. 28)l hasoccurred. In what appears to be effort to enhance the penalties and allow for the highest R
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3
4 penalties possible he has this case because of what appears to be vindictiveness for his failure to
3 properly set the deposition and also the procedural issue s that are unresolved.
6 The 11" circuit has specifically said when whenever a prosecutor brings more serious charges
7 following exercise of procedural rights, “vindictiveness” is presumed, provided that the
8 circumstances present itself in actual or realistic fear of vindictiveness. United States v.
? Spence, 719 F. 2d. 358, 361 (1 1" Cir. 1983) further stating:
10 In the classic case prosecutorial vindictiveness case, the subsequent
11 charges are merely “harsher variations of the original
12 Respondent in this present case is merely exercising his procedural rights under the rules
I3} promulgated by the Supreme Court of Washington. The exercise of those rights should not be
141 punished or used for leverage for further punishment whether by deéign or negligence of
15| disciplinary counsel who continues to advocate disbarment over the exercise of procedural
16{ rights.
17 »
18] " DATED at Scattle, Washington, ths Sth day of November,2009,
“19] - T T LT LT T T T T I L T T T T T = TS
- John Scannell - B
21
22
23
24
25
%6 The undersigned attqrney declargs th?t on this date he. caused a copy of tl'lis document to be .
served on the undersigned by delivering a copy to their office during business hours and leaving
27| it with the person in charge of accepting their deliveries: |
28 —-ScottBusby .- . —— — — ;
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1325 4™ Ave. Suite 600
Seattle, Wa., 98101-2539

I declare under the penalty of perjury under the laws of the state of Washington that the
foregoing is true and correct.

Dated this 5th day of November, 2009, at Seattle, Wa.,

/S/ '
John Scannell, WSBA #31035

,V't—_-"r**:‘i:v'l.g P

20
| 721
22
23
24
25
26
27
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cour faveyer?

Is or'svas the above-named Tawyer ,
comtact with this lawyer!?

[7 nat, how did vou come int

Yes [ No3®’

Have vou discussed this grievance with the above- named favwyer?
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OFFICE OF DISCIPLINARY COUNSEL

Feliee P Congrlion
Managing Diseiplimary Coaunvel

September 5, 2000

John K. Seannel]
543 6" Street
Dremerton WA 38312

Rer Your grievancs agiinst latvysr Christing O, Gregoirs
WSRA File: 00-01579

Dear Mr. Scannall:

We received your grievance dated August 14, 2000 apainst lawyer Christine O, Gregoire. The
Washington State Bar Association (W3EA) is aulhorized to investigate a grievance against a lawysr o
determine whether the lawyer's gondiet slonld have o impact on his or her license to practice faw.
Under the Rules Tor Lawyer Discipling, a lawyer may be disciplined only upon s showing by & clear
prepanderance of the evidence that the lawyer viclated the Rules of Professional Coaduet,

‘ Your grievance is related v the antry of judgment and appeal of Beckman, er ol v. State of
14 m?g*on, et af, Case no, ¥8-2-0557%-4 (Picree County Superior Court). [t is the policyof the WSRA
Disciplinary Board to defer disciplinary iuvestigations pending the resolution of civil litigation when the
allegations are substantially similarto those in the eivil Iligatioh and when such deferral will not
endanger the public, We believe the best course af ae tien-at this tinde is t6 follow that policy and 1o deler
_ the disciplinary investigation of this matter.

T t ymz dlfn’igl % wn‘h th¢ dE\. avmn m dc lM an unmn

VJJ Lm,arndni::ctmnm utm;mon miawdﬂtoihekp;n@\»am-umuuhw.u‘amizmwxmeuﬁutho:ﬁ"ﬂﬂm from m
“gr upti] this matter fsconsluded:and all possible appesl periods haveonpired; — -

Sim'»i*rvlv
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f ffi}%ffwﬁ Z’J Cﬂﬂgﬁﬁ&,

Felice P. Congalton K/
Managing Disciplinal¢ Counsel
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e Christine Q. Grogoio
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John R. Scannell
543 6" St
Bremerton, Washington, 98104

Telice P. Congalton D G

 Managing Disciplinary Counisc! GEP g 2000
Office of Disciplinary Counsel Car e s
3101 Fourth Avenue, Fourth Floor, Wy , b i f:, ) ;;‘\* ‘

Seatile, Wash,, 98121-2330

Re: My grievance against Jawyer Christine O, Gregolire
WSBA File:N0-01579

Dear Ms, Congalton,

of September 3, 2000, in which you notified me of the

1 have recetved your letter
WEBA policy of-deferring disciplinary investigations pending the resolution of civil
jitgation when the allegations are substantially similar 10 those in the civil litigation and
when such deferral will not endanger the public. Under this policy, it is understandable
why the Bar Association is not proceeding with an investigation against Ms. Ciregoire.
_ However, it has come 1o My attention that this is not the first time the Ms,

' (Gregoire nas engaged in this type of activity, (See aftachment). _
On the basis of this new information I would like lo-amend my charge against M

Gregoireto include the following:

____ nOctober 1998, Chiislige Gregoirecither falled o ensure & timely filing, or &t
—Jeast failed to propetly SUDETY aitomeys- who she had direct supervisory authority over 777 770
0 ensure t'izmeiy—ﬁﬁiig:of:afm:ﬁ:lcb_,,,A,;appé@l;in:&sﬁi’t’ i Wéﬁiﬁdf&spﬁﬁa.ibii’ifiy, T P —————
-y this case the Department of Social and Haami{:“sdﬁméﬁﬁfﬁﬁb’ Chiid Protective-
service Caseworkers thsﬁrbﬁkfmiﬂiﬂnréellarg’udgmgm, because o notice of appeal was « - - .
not filed on time. Christine Gregoire’s conduct in this matter violated Washingfon otate —
Rule of professional Conduct (RPC) 1.3, which requires a lawyer (0 act with reasonable o

diligence and prompiness 11 reprosentinng a-olient.

1 June, 2000, Cheistine G regoive said inan interview.that has far as she knews, her
office hadn'l missed a.civil case in 27 years due 10 a missed appeals deadline. However,
her olfice had tnissed a deadline onty 20 monthg garlier causing taxpayers o lose an

opportunity of appeal on a half million dollar judgment.

Quoh conduct violated sither RPC 4.] which states that in the COUrse al’
representing @ client & Jawyer shall not knowirgly make 2 fulse statement of makerial fuet



or law 1o a third person; or violaled RPC 1.1 and 1.3 by not éicting with reasonable

diligence in representing a client,

Sincerely,

John Scannell
Jan Wichels
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Local News : ‘Tuesday, June 20, 2000

Costly error not the first by Gregoire's
attorneys

by Egde Nalder
Seaftle Times stafl veporter

State Attorney General Christine Gregeire said in an nterview
Jast weock that as far as she knew, her office hadn't lost a civil
case in 27 years due to 8 missed appeals deadline.

Makee thal 20 months.

Records show the Office of the Aftorney General failed to file
an appeal to the Washington State Supreme Cowt on time in
: October 1998, As aresult, the. Depdrimmi of Social and Health
Services and two Child Pritéctive Service caseworkers had 1o
swallowa half-million-dollar judgment without getting &
‘f.hanw o ar gme it be’f‘nre fha h“@:h court.

e % b‘?‘ & d'l“ ’i"ﬁew
mstead of rus shing: tw appeal papers to. the, c,our&, ‘1-:, mmlul
iha,m Lhr papemn%d five days late.

Berney submitted a 12-page brief asking the court o accept his
appesl anyway, but on Jan, 6, 1999, lie got this terse reply from
Chief Tustice Barbara Durham:

*The Court rajects the contention that the pelition was timely
filed, and denies the motion for an exrension of time."

Berney didn't recall the details of the cage, but said he wasn'
disciplined for il and it wasn't.as serious as the latest fumbled
appen! by Uregoire's office.

Lasr rnM'I'h awyers in the attorney general's Seattle office
missed by 10 day: i leadlma to appeal the biggest verdict ever

brins amahisar seattleticvie mamen e oo < inftavisfwehivorise disniavislug=taed Omedate 2400
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rendered againgt (hestate.- for $17.8 miliion.

The case was brought on behalf of thres developrentally
disabicd men who wers allegedly sexually and phymm 1y
abused in & stale-licensed home in Bremsrton, Their attorney
successfully asserted DSHS had ignored warnings and signs of
e abuse,

A private attorney bired by Gregeire's office hay fled a 14-
page brief clait ming that an injustice will be done if the state
Court of Appeals in Tacoma doesn't allow the state 1o
challenge the verdiet. Gregoire says an assistant attorney
general, Junet Capps, did not aler her superiors that she'd
received documents warning of an approaching deadline.

In the 1998 case, Berney argued without sucoess that he'd
aloulaled the date correctly, and also that hie shouldn't be
penalized for the time it takes for papers to arrive in the mail..

Tothis, day Berney focls he wag ri;,bt and the courtwas
wrong, And hecaplains his procrastination this way: He had o

ke the appeal right Lap to:the deadline because he was wiiting
foor another decision from a lowver court that would bear on hm
casg,

Besides; Bemney said, the 1998 case is less significant than the
one going on now hecause it was before the ‘w‘iatcﬂuprcm‘c
Court, The high court doesn’t have to hear cases even if they
are filed on time. Tn other words, it is possible that even if he
had made the deadling, his case mighl not have been heard,

(‘d ixlcd on-time-tothe *"”(:zuri of fkppeaz:, mmt gm a Hemm».' Co

Ihc N‘Ez& CHSE ATOSE in‘.:srn a case wﬁm a

bupcrwr Court jury found that the state had bdtchad an

“investipation.of alleged child abuse and wrongly remosved a

hipfarchives. seallletimes. HWSOUFRG r’o:‘mmmm*<,’115.“ax'cb’"szrif_x'fl spley?s shop=lam2lndedr. . UA2A

~ daughter from her father for two years. The atiorney geraral

peals and whittled awisy
The remaining:
d tofile the cage

ﬁpvéa‘lad the verdict fo e Court of Ap

a small portion of the ;u{igmenr $10,000,
37‘100 000 stuck when {he- aHtotrey: ge*‘serai
10 the Supreme € it on e

Appeal deadlins are (he maost important deadlines for an
atwurney 1o honor, said Phillip Raymond, the atlorney {or the
father whose daughter was taken away,

ou'd expset stuncoms o be oar eful with a halt s millivn
doﬂwv of lhe taxpayers' money,” said Kenl Meyer, & fellow
attorney who s 1smd frin m th_ case.
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Transparielsn Bar may discipline lawyer over $18 million mistake
e Saturday, August 18, 2000
NATLON/WORLD ,
ANT 3 LIFE By HUNTER T. GEORGE
g:,.,_,_ L\‘Sﬁ&ﬂ_ﬂkﬁ THE ASSOCIATED PRESS : £ ‘ e
OEINIOK W
OLYMPIA = The statc lawyer blamed for making 2 miistake that could
cost texpayers more than $18 million could face diseiplinary action by HEAD
the Washington State Bar Association.
The bar announoed yesterday thata grievance has been filed against »{Ln%ﬁ%;:
Janet Capps, 4 former agsistant atiormey general who was foreed to resign e nome
last month. . ’
gam & gaie T rank ] Saatte fac
plsy s Capps was one of two state attornoys defending the government against  waier, sev
allegations that the Washington Department of Social and Health drainage ¢
‘ - Services was negligent in licensing roup hetne in Bremerton where nCreRsRs
' “three devélopmentally disabled men claimed they we ¢ abused and Kt

R o : - . ‘ o - endorse N
77777777777777 * A Pierce County jury sidajdwv;fith‘—the;mm:and;ﬂ.w;@rded.,.ﬂmm.:.a,fcotal of _ _ Dameergh
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 fatol melsr
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Attarney General Christine Gregoire asked the Washington Court of Hiqh-iarki ;
o Appeals last month to waive the deadline and allow the state (o appeat Patroi sfiir i

the verdict to provent " miscarriage of justice.” sLspender

3 4 ‘ , "{ oy e

- A ruling could be issued any day now, E{'@"]; GRS
(}‘:Wépurce ) ' .uandb(f 10
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@RI yr gysociation spokeswoman Judy Berrett said the-organization
%ﬁg& Aoy completed "preliminary work" on the grievance and will defer further Ganadian
WIRE investigation until any litigation involving the case is resolved as there IS conservab

ino immediate risk fo the public." shoots 5ix

e aeely  The bar did not disclose whether the orgenization was acting on its own Eplics: inv
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" an admonishment since no harm was donic to the client, Using the standards of the King sase, it

ot

John R. Scannell
543 6" St.
Bremerton, Washington, 98104

I (R =R IR =S
Jan Michels Ei”}': B 15 HW S i z
Lxecutive Director L N =
Washington State Bar Association SEP 22 Zﬂﬂﬂ
2107 Fourth Avenue, Fourth Floor, VAT O D A
Seattle, Wash., 98121-2330 WS B A

Degr Ms, Michels;

It has come to my attention that it was wnder your authority that the Bar Association
decided to make public the grievance againgt Janet Capps. As far as 1 can tell, you apparently
derived your authority under RLD 11,10}, Ifthis is true, conld you please state exactly the reason
under the rules by which you exercised this authority? If not, please correct my uvnderstanding on
the authority upen which you authorized making this information publie.

I had filed a similar grievance against Christine Gregeire, shortly before the vou made the
decision. That grievance has now been amended. It seems to mé, 4s a matter of fairness, you
should take similar action against Ms, Gregoire. First of ally if there has been misconduct by Ms.

Gregoire, it certainly would be necessary to protect the public by publicizing the grievance even
more since Ms, Gregoire is an elected pubhc officiel in charge cf the entire agency. There should
be even more of & reason to make. pubhc the information in Heu of the fact that the Court of
Appeals has already ruled that fault in this sitatian could be attributed to Gregoire in that she
failed w organize the office adequalely to proteet against a mistake such as this,

The Bar Association is currently procecding against former legislator Paul King for a far
less serioug case of mismanagement of an office concerning a missed deadline in case #00-00061,
In thatcase, & missed deadline in a small claims action carried 8 presumplive punishment ofat least

“at least 6 months because there has been mulhpl&vm?alwns i a'short per

appears thal @ primae: Tatic showing has been made for'g presump Ve punishment oL suspension ol
riod of time, one charge

-involving dishonesty. Ina case like this, the publicis certainly entitled to know that such charges- - - -~ - - - -

~are pending, before they re-elect Ms. Gregoire. -

For that reason, T am moving that you take the same dbthl ag,amst (Jregou e ﬂmt you- haw
already taken against Capp, namely publicizing lhe grievance before the investigation has begu,
beeause of the intense public interest in these charges. In the event you fail to grani my motion, |
would appreciate it if yeu would give your reasoning for your filing.

Sinverely,
) P
R ‘b"“w\.. ’ J/ |

John Svannell
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John R. Scannell October 4, 2000
543 - " Street
Bremerton, WA 98337-1417

Dear Mr. Scarmell:

We have your recent undated letier asking the Washington State Bar Association to make a
public announcement zbout the grievance you filed against attorney Christine Gregoire,

The Supr Fme Court’s Rules for Lawyer Dis mplmc; require the Association, but not the grisvant,
lo maintain 4 grivvance as confidential cxcept as specifically perniitted under the rules, Rule

.1{(o) permits the Associntion in its discretion to release confidential information “when o do
50 % appears necessary Lo protect the inferests of clients or other persons, the pubhc, or the inteprity
of the Bar” Because of the rale’s clear pohcy of maintaining the confidentiality of grisvances, it
is only very rarely that the Association exercises its discretionary suthority.

The Association cxereised its diseretionary authority to meke public the filing of 4 grievance in
the case of Assistant Afforney General Janet Capps, to which your letter refers, on the hasis of
the very extensive publicity regarding the situation in question and on the basis that the inlegrily
0'1"' the Bar a.nd’ it 'rc:»iu in dis ciplina y:,quiru} that i acknn'wincigc* i‘ts awmemsq of that vim‘ati on.

¥ mmmmc»mant ihx OB ——

-~sxtua.tmn i qucstmn, -and thus Ehﬁf€15 pi
R for [usite wmouscsinants, nv.(.uullu,.,n’ tm. Assoeiation deelines your roquiat to :

- exercise its discretionary authority to make any public.announcement regarding your. gmw' Ooe - - - - - e e

Your letler states that “the public is certainty entitled to-know that such charpes are pending,
belfore ihey re-slect Ms, Gregoire”™ A g grievance ismerely an unsubstantiated accusation of
wihical wrongdoing, The merefiling of your grievance against Ms, Gregoire does not mean any

“charges™ are pendmg against her m that the public is entitled toknow about an as yet
unsubsiantiated grievance,

Sincerely,

y oy

M. Janice Michels
Executive Dirgetor |

L enpsircraupason AU Seazrd
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OFFICE OF DISCIPLINARY COUMSEL.

Felicr Pu Congnlton
ivlanaging Dhasiplinary Connscl

pate: /2 /2[00 1SBA File No, 00 ~0/S 7%

To the Lawyer:

s :
We received the enclosed information-datedézy 7 /- 3"5"‘/ OF from the grievant in the file noted ebove.
As required by the Rules for Lawyer Discipline (RLDs), we are providing the information to you far the
following reason: ’

i, The information refates to a gricvance filed against you. You may respond 1o
this uciditional information. Ahsent special ciroumstances and unless you peovide
its with reasons (o do otherwise, the grievant will be provided with o copy of
your response pursaant ta RLD 2.9(a)(4).

D . Z. The enclosed information dis putes the dismissal of a grievance. As required by
the RLDs, a Review Committes of the Disciplinary Board will reconsider th
dismissal, The Review Committes process normally takes four to eight wecks o
complete. We ste ongly enCOUrageE you ta respond to the grievance if you have
not almnflw dnne m. Ii‘ you have additional tnformation. for the Raview
it ' '&;}: amrt it1o.us thhm tw L"} weels from the
i d? ‘the" Rewi'e‘;‘i

In some muatmm, all of th' '. o maemu : mﬁnewmca, f 1& buwmm nub«lu, ana
result of a Review Committee's decision. See RLD L1, lLL) and {g).

4 The |n!rar:'-':Latum*ﬂzﬁesw'a'gricvamcL fite d against you—As this man"'r has-bean
o ,w{(,‘u&,vﬁ shased - we will take no farther action ze 77 (ﬂ—{fu )DMM e I

Si nwrel‘

Te i us—?@ fx,w%u‘%f
_ Felice'P. Congalton (/'
Managing 1)..101p11naf'y Counsel

FEuclosure / //
Capy: Grievant _ LAl A A Al At

(without enclosuré) )

YWashingron State Bz daroeiation ~ 2100 Fuurth Avedue, Fourh Fluw £ ’"cmh., WA ORIET2330.  JUEIRT-800 /T 20627 RIS
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bMLEL'W Office of Paul H. King

Allornevs 117 Jackson Building . Lepal Inern
Paul B, King 318 Sixth Avenue South Johs B Scannefl

Seattle, WA 98104

Phone: {200) 524-3685
Fax: {206) 343-0929
B-mail; pavtking@nwlink.com
Weh Site: bttpf s nwlink comi~pauiking/

Octeber 11, 2900

Felice F. Congalton

Managing Disciplinary Counsel
Office of Disclplinary Counsel
2101 Fourth Avenue, Fourth Floor
Seattle, Wash., 88121-2330

- Dear Ms. Congalton,

| have received your letter deferring the second set of bar complaints | filed
against Christine Gregoire, on September 22, 2000, which is now part of WSBA file:
00-01579. Please consider this letter of a notification that | disagree with your decisian
to defer investigation of this set of complaints. The reason | disagres is that neither of
the two instances clted in my complaint of Sept. 22 are currently the subject of wivil
litigation. Therefore, | do not believe that good cause exists for deferral at this time.
Please forward this to the appropriate Review Committee for their consideration
pursuant to RLD 2.4(d){2), - T e ) o

Sincerely,

g::\

W.S.B.A

=
it
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OFFICE QF DISCIPLINARY COUNSEL

Angae I, Seide] direer line: {206 2392 109
Seaior Disciplinary Crungel fax: f206] FI7-E3I5

Nowvember 2, 2001

Christine 0. Gregoire
Attorney ai Law

PO Box 40100

Clympia, WA 98504

Athn B, Searmell
543 6" Street ;
Bremerton, WA 98312

Re:  Joln R. Scannell grievance against Chri xstme 0. Gregoire
WSBA File No. 0001579

. _Dear Ms. Gregoire and Mr. Scannel]; - ‘ ' ' B o ‘ ‘

Maria Regimbal has left the Bar Association, and I have been assigned to-the above grievance,
Bevause the Review Committee that reviewed this case in February did not-issue an-order- on the------=~--

e _deferral issusweare sendingthis raumfh@r&umﬂmm&wimeﬁe&m&—mm’ o I — =

= :':%* ~Reporfio the Review Committee. The Comumities is expecied lo meet in mid-Devember. You
— will receive: zrcopy*{)f t}feff‘ormmttee § order dlrcctly from the Clerk to the Dmmph,umf Roard,

I f you have any g ueshon‘,, p]caau foel- fme to-contact m

Sincerely,

r
© Lo Y

Anne [ Seidel
Senior Disciplinary Consel

St oo

B,

Washingion Stage B:;rﬁnmc:i‘u[iuu * 0L Pl Avenue, Yourth Flogr / Searde, WA DeE21-2330 > EPE-T2T-B200 ¢ Fax: 206-727-8320



WASHINGTON STATE BAR ASSOCIATION
DISCIPLINARY BOARD

2101 Fourth Aveiue - Fourth Flnor -+ Seatle, Washingtun 881212330
“Peimphions: (206).727-8280 + Fax: (208) 727-8920

STEPHEN C. SMITH
Chair of the Disciplinary Board

NOTICE
On the attached is & copy of the Findings and Order of the Tieview Committee of the Disciplinary Board,

Dismissal and Dismrissal with Advisory Letter

Ifvou do not mail or deliver  written request for review within 45 days of mailing of this notice of the
Review Comurittee's order dismnissing a grievance, the dismissal will be Tinal, Seée the attached drder,
The request for review of a Review Committee’s order dismissing a gricvance should be mailed or detivered
to the Disciplinary Counsel in charge of the ease or to.the Gffice of Disciplinary Counsel, 2101 Fourth
Avenue, Fourth Floor, Seattle, WA 98121-2330. The Chairperson of the Disciplinary Board will consider
the request for review and can either uphold the decision of the, Review Committee or order its consideration
by the Fall Distiplinary Board, ‘Under Rule 2. ?{ﬂfﬁ} of the Rules for Lawyer Discipline, the decision of the
Chmrpemon of the Disciplinnry Board is not appealabile.

When a Review Committer dismisses a grievance, [t also may. send the ]awy«.r an advisory Jetiér cautioning the lawver
about hiz or her conduct.: An advisory Jetter is nota finding of miscanduet; is nota disciplinary sanction, and is et
public information. 1t is intended to warn and educaic the lawyer about conduct that could result.in similar grievances,

If the Review Commities determined that there was sulficientsalsconduct Uinder the Rules for Lawyer Discipline to
warrant the issuance of an Adimonition under Rule 5,54 of the:Rules for Lawyer Du.c:pimu, wwritten Admoniidon will ;
— —— -~ _ beissued shonly, and made a.par of the lawyer's. records with the, Washington State Bar Association.An admoritonds _ 0 _ . _ _ _ _ _ _ __
—___ disciplinary s WEliDT {51 U PUTEIoSes Tah*uifs Fiowm FEZ ot Rules for] Lm'er Dmcip?mmdds‘pubim mf'irmzftmn ‘
RLD 53

-

A e e e e e

T.he- respondent !ﬂ.wg,rer m:xy file & peotest of the Admonition within 30 days of service of the Admonition, Upon seceipt .
of a timely protest, the Admonition s rescinded, god the grievancs is-considerad to have been ordered (o u public - : -
“hearing by the Review Committee isduing the Admonition. The grisvabUwill be notified i1 8 protest s [led by the oo s
respondent Inwyer. A grievant may not protest or appeal te issuance of an Admonition,

Order to Hearing or Other Action

If the Review Committes has ordered a public hearing or other action, and you have any questions, please
contact the Disciplinary Counsel in charge of the file or the (Hfice of Diseiplinary Counsel at (206) 727-
8207,

Date: December 7, 2001 Fite Number: 00-01579

Maited To: CHRISTINE GREGOIRE, Sohn K. Scannell



““““ e F'['"j“‘ll BEFORE THE DISCIPLINARY BOARD OF THE
i J = L’e WASHINGTON STATE BAR ASSOCIATION”

F.J, Dullanty (Chair), Virginis Leeper gnd Mary L, Witsun
FINDING AND GRDER OF REVIEW COMMITTEE I11

W.S.B.A FILE NO, 00-61579

DISCWY»"F: ,-‘u ﬁhﬁ@@ﬁ’@}nwn{n : Grievant:  John R. Seanaeli

laving reviewed the materdals regarding the above captioned grievance, Review Corsmitice 11T of the
Disciplinary Board of the WSBA hereby males the following findings, conclusions and prder pursuant w the
suthority aranted by Rule 2.4(d) of the Rules for Lowyer Distipline;

( ) There is sufficient evidence of unethical behavior to take further action, and 1T IS ORDERED: thal a
hearing should behéld-on thedllep L,d!]ﬁnb of {the gricvante:
( ¥ dnd consolidated with other grievatices against this lawyer

{ ) There is no evidence or insufficient evidence of unethical ‘behavior 16 prove misconduct by a clesr
preponderance of the evidence, and IT I8 ORDERED: that the. griévance should be dismissed with no
further action. Should there be & judicial finding of impropriety, the grievant may request that fhe
grievance be reopenad.

{ } The allegations in the grievance do not constitute misconduct under either the Rules of Prolessional
Conduct or the Rules for Lawyer Discipline, Hence, the WSBA does niot have the authority to take fusther
action, sag IT IS ORIVEREL: that the grivvance should be dismissed with no further detion.

( ) The allegations in the gricvance do not constitute a suffipient degree of misconduct which would vearrant
further action except IT IS ORDERED: that an admonition should be issued to.the lawyer, (RL.D 5.5A)

{ 3 Thersis not sufficient evidence of unethical behnvmr to prove misconduct by a clear preponderance of the
evidence, and it is QRDERED that the grivvancs is dxbmwwd but an advisory letter be sent to the lawyer
pursuant to RLD 5.6 cautioning the Iaw—ver regarding

o {% Thereds a need for further mtommtmn and IT J‘: ()RDPR}«D that-forther. mve«mgﬂtmn lm wnduc,LLJ in Lhr e _ e

) There is g":rcn&ing -oivil- or- eriging] -action -which vo’hr(,s xubsumually btmxlar aﬁuganons and ITI8
ORDERED that investigation and royiew. of ﬂus gricvance: shcuid be deferred pending.resolution-of the- -
civil or cnrumdl Htigalion;

( 1 andITIS ORDERED

Diated (his o day of

Thevote wes __ > ==

Review Lommlnec}l :
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NOV & B 2008

ISCIPLINAS 20ARD

OFFICE OF GENERAL COLUNSEL

Julic Sharddend divert line: 2067270080
Fusmistant General Comse) . for 206-727-8314

; semiaily fulics@webn.ong
November 23, 2008
Jobn R. Scannell
P.0. Box 3254 _
Seattle, WA 98114-3284

Re:  Your Motion to Récuse For Conflict With Respondent Atiorney on Case
L AnderStay or Dismissal of Procecdings. -

Dear Mr: Seannell,

L am retorning your Motion to Recuse filed on September 2, 2008. As you know,
you have iwo public proceedings pending, Proceeding 05400713 is set for s hearing on
Monday, December 1, 2008. The now procegding, number 08400074 was opened on
Seplember 23, 2008, This motion was originally placed in the 054001 13 file, because
thal was the ogly public file open on the date you delivered the motion. Ins recent
review of our files, we discovered that this motion may belong in the 08#00074 file;

- however, that filo did not exist when you filed this motion; Additionally, this motion

does not have 2 proof of service sitached. Based o our imability to dotermmine your ~ - -

Very Truly Yours, ‘ 5

Tulfe Anne Shankland
Assistant General Counsel ‘

Enclosures (original pleading)

™ /"
Wailington Stnie Bar Avvociation » 1325 Fourdh Avere, Suim 604 / Seattle, WA 9R161.05530 « 206-721-8200 / Bue 2067278514 O C}/l Tie




The Honorable John P. Erlick

i
) August 14, 2007
4

G

7

§

) IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

10

1| JOHN SCANNELL & PAUL KING, ) | |

12 ; No. 06-2-33100-T SEA

Petitioners,

B vs. % NOTICE OF APPEARANCE

" || STATE OF WASHINGTON, 3

5 || WASHINGTON STATE BAR )

ASSOCIATION DISCIPLINARY 3

16 || COMMITTEE, SCOTT BUSBY, GAIL )

- MCMONAGLE, and DAVID MARTIN 3y

7 | SCHOEGGL, }

P )
'”,‘ B | Respondents, - - - - - - -y -~ -~~~ ___

————————— S - | N——
 JOMINSCANNELL and PAUL KING, Pefitoriers,
2HANDTO: . CLERKOFE COURT . . .

22
= NOTICE IS HEREBY GIVEN that the Respondents Washington State Bar
1 Association Disciplinary Cormmittee (Disciplinary Board), Scoit Busby, Gail McMonagle,
% land David Martin Schoeggl hereby appear in the above-gntitled cause by the undersigned
% || attorney, and request that all further papers and pleadings, except original process, be
27

served upon the undersigned attorney.

Notice of Appigance WASHINGTON STATE BAR-ASSOCTATION

Paged of2 0 R iG‘N AL © - 1325 Panrfl Avenme — Sulle §00
;. Seattle, WA 98101-2530

{204Y 7278232
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[rey

%

i

15

1%

DATED this ?,\}vﬁd'ay of L.

, 2007,

L,
/

/AL

BobartD, Walder WSBA # 5047

Attorney for Respondents Washington State Bar
Association Disciplinary Board. Scott Bushy, Gail

MeMonagle and David Martin Schoeggl

25

26

27

Wotice of Appearsncc.
Pagn 2 of 2

WASHINGTON STATE BAR ASSOLIATION
1325 Fourth Avenne — Sulte 500
“Seattle, WA 981012539
(05 T27-8232




he Honorahle John P. Erlich

2
. August 14, 2007
4
&
R .
o IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
) KING COUNTY
(0
1 . .
JOHN SCANNELL and PAUL KING, ) o _
12 3 No. 06-2-33100-18EA
_ Patitivners, )
3 } WSBA RESPONDENTS
9 vs. } MOTION TO DENY FOR
_ } LACK OF SUBJECT MATTER
15 HSTATE OF WASHINGTOM, } JURISDICTION; FAILURE TO
© I WASHINGTON STATE BAR. } STATE A CLAIM UPON WHICH
16 HASSOCIATION DISCIPLINARY } REUEF CAN BE GRANTED;
7 COMMITTEE, SCOTT BUSBY, GAIL - ) - AND FAILURE TO JOIN A
| MCMONAGLE, and DAVID MARTIN ) NECESSARY PARTY
7 s || SCHOEGGL, )
I --_,-,____-i;:;ZL““"'”“”")’“”' e I
= = = SN - = - = - - o B yorot o N = = = = = =
= _W'*;'f"**"*'*’*_mj‘ﬁ‘fjpb”‘-“c'”b SRS AR T T LT - B =
B ' o - . Fii:L!EF REQQESTED
2 Respondents Washington State Bar Association Disciplinary Commitiee (sic;
53 {{the correct title is “Disci_pfinary Board*'j_}_& Beolt Busby,. Gail :-McMonagle, and David

|| Martin Schoegg) {herein; WSBA R@sp@ndents} mspeclfuij move: this Court for an

order denying this petition for lack of subject matter jurisdiction (CR 12(b)1)), for
failure to state a claim upon which relief can b granted (CR 12(b)}6Y), and for failure

o join & necessary party (CR 12(b)7)).

Mation to Deny Pelition WASHINGTON STATE BAR ASBOCIATION
Page 1 1325 Fuurlh Avenue - Suite 600

Seatle, WA 951092329

’\.Ln i:,}u' )"\‘)ff {200y 74 5232
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75

{| complied with LR 98.40 in that they have filed neither a legal memorandum explaining

. However, for purposes of this Motion to Dismies, fhe: other WSBA Respondents walve

i PROCEDURAL ISSUES

Petitioners Scannell and King have filed, singly or h.togeth‘er, a Petition and
Amended Pelition. They have served Respondent Schoeggl with the Pelition .and
Amended Patition, and also with a Second Amended: Petition. Despite a request to-do
so, they have not filed the Secohd Amended Patition. 1t is attached as Exhibil A, Al

of their petitions seek VWrits of Prohibition and Mandamus. However they have not

why there Is no adequate remedy at law; nor a declaration or affidavit in support of
their factual assartions, despite the fact that all three petitions state that there are
attached declarations of tha Petitioners.

Petitionars  Scanneil and King have only -served R_espcndent Schoeggl,

service, :
Ill, STATEMENT OF FACTS
Petitioner John Scannell is ihe 'r;:zs;‘mri{i_én"t{iﬁfa ;iisci;ﬁtihary proceeding pending
before the Disciplinary Board of the Wash‘i'ngio‘h State Bar Association, In re Johrr R,

fi‘ramm‘} Ne:a 05#00113. He represents hmseﬂf in that. proceequ See, Exhltxt B,

'ﬁNtﬂiCﬁ Df”é\mffﬁLuf‘ Chtef %nring&am;n&pa_@:d@ ermseﬁ@e%:%.aﬁekp—au .:,L Eﬁi

in&\ respondpnt ina bepc:ratc» Hlsuplmaw pmcced; 1,
: Hefa!sofrepre sents himself. - See,; Exhibit C, Nol!ce ol Appe-ammc

| 201 » the Court is requested to take judicial notice of these adjudicative facts as

7’,{"{-:' Paui ng, No O‘S#OM 18.

evidenced by these documents copied from the originals filed with the Disciplinary

Board. Contrary to the statement in § 2.2 of the Second Amended Pestition (Am. Pel.

W a‘k‘\! BNGTON QT‘*‘.TE B #
1325 Foustlin
TS, WA D
{208T Y- ‘3/. 32

Motion to Dany Pelition A "«"SULJ ATION

Fage 2

“Pursuant to ERT




1112}, Scannell is not "an altormney for Paul King, in actions before the Washington State

* || Bar Association Discfplih‘ary committee” [sic].

x Scarmeli and King have made various assertions regarding the taking of |
4

. |fdepositions by way of motions in the disciplinary proceedings. Their motions have

s || Peen denied because they are without factual or legal basis. Am. Pel. 2, § 2.5,

7 1 Petitioners Scannell and King seek to have. the Superior Court involve itself in

¥ lltwo lawyer disciplinary proceedings’ pending before the Disciplinary Board and

? || conducted pursuant to rules of the Washington Supreme Court, the Rules for
: Enforcement of Lawyer Conduct (ELC). They have filed a Petition, Amended Petition |
:; and Second Amended Petition (not filed but sarved] for Writ of Prohibition,
1o || Mandamus, Injunction, Complaint for Declaratory Judgment. The first Petition was

1 jifiled only by Scannell. The Amended and Second Amended Petitions add King as a |

'3 || Petitioner. They all seak e-ssénﬁauy the same result, the involvement of the Superior |

« " |l cour in bar disciplinary proceedings conducted under the authority of the Washington
:: Supreme Court. This includes enjoining an on-going disciplinary proceeding.
o w emeweweRsss o -
Ak— ';ii 'i:’ fWhﬁihemhe%uper"imi@:;u;tfﬁ;;}Llriéciiéfghﬁ»rﬁtheﬁsabjecf-‘afartorney 7

21 || discipline, which Is wiihin'i*he,,SO'le.jurisdiction:of the Supreme Court.

V. EVIDENCE RELIED UPON

= This motion Is based on the files and records herain,

;: VI, AUTHORITY

y A. The Superior Court Lacks Subiect Matter Jurisdiction in Lawyer Disciplinary
a7 |Eroceedings. The Superior Court is without jurisdiction to determine matters relating

M'&ﬁrm ta Deny Pelition WASHINGTON STATE HAR ASSOCISTION
Page 3 L3R5 ourth Avenue — Suite 400

Seatile, WA $4109.2339
(206 727-8232
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6 1

to the discipline, disbarment, suspension, or reinstatement of lawyers. The
Washington Supreme Courl has that sole and inherent authority. ELGC 2.1 provides:

The Supreme Courd of Washinglon has exclusive responsibility in the state
to administer the lawyer discipling and disability system and has inherent
power to maintain appropriate standards of professional conduct and to
dispose of individual cases of lawyer discipline and disability.  Persons
carrying out the functions set forth in these rules are acling under the
Supreme Court's authority. jemphasis added].

Ses, E’x rel. Schwab v. State Bar Association, B0 Wn.2d 266, 269, 493 P.2d
1237 (1872); Graham v. Stele Bar Association, 86 Wn.2d 624, 548 P.2d 310 {1878}
Washington State Bar Association v. State of Washington, 125 Wn.2d 901, 840 P.2d
1047 (1 995). "[Tlhe power to admit and enroll attorneys in the state of Washington,
logether with the power to disbar, is exclusively in the Su‘pﬁéme Court.” in rs Schatz, 80
Wn.2d 604, 607, 497 P.2d 153 (1972), citations omitted.

The Supreme Court délega’tes to the Washington State Bar Association the
administrative and adjudic:at:ivra functions relalive to this power. See, General Rule
(GR) 12, Adnvission to Practice Rule (APR) 2, and ELC 2.2. When the Washington
State Bar Assaciation conducts disciplinary Investigations and proceedings, it does so as

the agant of the Washington Supreme Gourt. Hahn v. Boeing Company, 95 Wn. 2d 28,

1 621-P Z’d 1265 {1980);- btafe exref SchW'-‘:b V- Qtare SarAqu:.ratmn, .vupra ‘;; R

——— The- Supemr Courf hars no*authc:mty o compe! actlcsrrby members 'of the |~

Disge :plmary Board, -or to review a decision of the Disciplinary Board. - Any such’action| -

is the exclusive responsibility of the Supreme. Court. ELC 2.4. The ELCs provide|

Petitioners with the right to seek review of a decision of the Disciplinary Board by the
Supreme Court.. ELC 12.2.

The-only exception to this lack of jursdiction is that the Supreme Court has
delegated to the Superior Court contempt authority to enforce subpoenas. ELC 4.7.

This illustrates that the Superior Courl's authorily in lawyer disciplinary proceedings is

kction to Dreery Palition WASHINGTON 8TATE BAR ASSOUIATION
Page 4 1325 Foorth Avernue « Suite S

Scaitic, WA YRI5y
{2006} TAT-RITY




limited to the authority delegated by the Supreme Court, The Supreme Court has
delegated no other authority to the Superior Court inlawyer disciplinary proceedings.

B. Petitioners Have_Failed to_State a Claim Upon Which Relief Can Be

Granted. Petitioners  asserl, wilhoul any legal authority, that ELC 55 is
“unconstitutional.” ELC 5.5 provides:

DISCOVERY BEFORE FORMAL COMPLAINT

{a} Procedure. Before filing a formal complaint, disciplinary counsel may
depose either a respondent lawyer or a withess, or issie requests for
admission to the respondent, To the extent possible, CR 30 or 31 applies
to depositions under this rule. CR 36 governs requests for admission.

{b} Subpoenas for Depositions. Disciplinary counsel may issue
subpoenas to compel the respondent's or a witness's. attendance, or the
production” of books, documents, or ether evidence, al a deposition.
Subpoenas must be served as in civil cases in the superior court and may
be enforced under rule 4.7,

{c) Cooperation. Every lawyer must promptly respond to discovery
requests from disciplinary counsel,

The basis for this. assert:on i “unconstltutionahty is not entirely clear. |
Petitioners assert thal bar counsel acted improparhy’ ; in‘laking a-precharging deposition |

of Se,dnﬂzi“ and King without notice to the other. Am. Pet: 2, 2.4, Civil Rule (CR 30} |

reguires notice .of the taking of an oral dep@mtlon “to every other party to the actnn R

pand o the de;:xonent"*CR 30(b){1).- Pror to- crm mmmng e dmc;phnary act ion 0} he - o

{mng of a Formal Complaint L’ELC 10.3{a)). there are no parties to an investigation

““|Fother than the respondent attorney. ~ Since nigither Scannell nor King'is a party inthe|

investigation of the other, no nolice is required. And, as discussed above, neither
Scannell nor King is a party in the other's disciplinary proceeding.

They also assert that bar counsel has conducted “secrst depositions,” but offer
no facts in support of that assertion. Am. Pet. 2, § 2.6. Their other arguments that ELC
5.5 is unconstitutional in that it viclates constitutional protections against unreasonable
totion to Deny Petition . ‘ W ASHIMGTORN BTATE BAK A8R0CIATION
Page 5 1325 Toarth Aveaué ~ Suits L0

Heatlle, WA 9N 104-2334
[y 727-5252
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da

||has held that “fwlhén the Disciplinary Beard fails to- carry out its duties regarding

searches and seizures and invades the private affairs of individuals are specious,
since RPC 5.5 gives no broader authority than CR 30.
In the event that bar counsel or the Disciplinary Board exceed or abuse their

authority, the proper forum for review is the W-ash‘ingmn Supreme Court. The Court

discipline, we-will protect the process by exercrs'ing our inherent power to review the
enfire matter.” In re Stroh, 97 Wn.2d 289, 204, 644 P.2d 1161 (1982,

C.  Petitioners Have Failed to Join a Necessary Parly. -Scannell and King

allege that they have suffered damage by thé acts of the Washington State Bar
Association in administering the nules of the Washington State Supreme Court, a
position for which they have offered no !egd! or factual basis. Yel they have not named
the Supreme Court, wh@s@ ruies they aa‘er as Respondent herein.

Scannell and King have not brought t’his,ﬁmaﬁ}e.r in front of the body with the power

to resolve their comp!aints For the reasons set forth in this motion, their petition should

be denied,

— 19 5
- 0 il B B . i :
. R’ohf,rt'"[‘) Welden, WSBA #%947
Eooom - Attorney- F@rﬁvﬁpﬁndemﬂ_’ ‘ashington State
: o T Bar Assasiation Disciplinary Board. Scott
=2 Busby, Gail McMonagle and David Martin
" Schoeggl
14
25
it
27
Motion tn Deny Fetition WASHINGTON STATE BAR ASSOCIATION
Page 6 1323 Fourlly Avenue - Sifze 600
T T Bt E, WA R 00.75340
(206) 7275732




OFFICE RECEPTIONIST, CLERK

To: John Scannell; Scott Busby

Cc: Chandler, Desiree R. :
Subject: RE: Answer and Cross Petition RE: In re Scannell, Supreme Court No. 200,737-6 3
Rec. 11-5-09 ;

Please note that any pleading filed as an attachment to e-mail will be treated as the original. :
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document.

From: John Scannell [mailto:Zamboni_John@actionlaw.net]

Sent: Thursday, November 05, 2009 4:29 PM

To: Scott Busby; OFFICE RECEPTIONIST, CLERK

Cc: Chandler, Desiree R.

Subject: Answer and Cross Petition RE: In re Scannell, Supreme Court No. 200,737-6

Attached for filing are the following
1. Answer and Cross Petition plus attachments

From: Scott Busby [mailto:ScottB@wsba.org]

Sent: Wednesday, November 04, 2009 4:30 PM

To: SUPREME@COURTS.WA.GOV

Cc: John Scannell; Desiree.Chandler@courts.wa.gov
Subject: In re Scannell, Supreme Court No. 200,737-6

Attached for filing are the following:

1. Disciplinary Counsel Declaration re Respondent’s Motion for Continuance;and . _ .. . _ .. 1

e

i

. ~._~."2.__~_Disciplimary Counsel’s Declaration of Service by Mail,”. .~~~

e , - —— .

. lwould appreciate receiving confirmation that these documents have been received. . ]

~Thankyou,
Scott G. Busby

Scott G. Busby, Disciplinary Counsel

Washington State Bar Association

1325 4th Avenue, Suite 600 ’
Seattle, WA 98101-2539 : l
Phone: (206) 733-5998 i
Fax: (206) 727-8325 :

scottb@wsba.org

CONFIDENTIALITY STATEMENT: The information in this e-mail and in any attachment may contain information that
court rules or other authority protect as confidential. If this e-mail was sent to you in error, you are not authorized to
retain, disclose, copy or distribute the message and/or any of its attachments. If you received this e-mail in error, please :
notify me and delete this message. Thank you. {



